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This Issue in Brief 


Performing Pretrial Services: A Challenge in 
the Federal Criminal Justice System.—Contend- 
ing that “the Federal release and detention process is 
far from routine and mundane,” author James R. 
Marsh explains in depth the challenges Federal pre- 
trial services officers face daily. He discusses the re- 
sponsibilities inherent in pretrial services—to assess 
the risks defendants pose, to complete investigations 
and prepare reports for the court, and to supervise 
defendants released pending disposition of their 
cases—and the challenges that accompany such re- 
sponsibilities. 

A Sanction Program for Noncompliant Offend- 
ers in the District of Nevada.—When probationers 
do not comply with the terms and conditions of super- 
vision, probation officers must report the noncom- 
pliant behavior and take steps to correct it. Author 
John Allan Gonska describes how the U.S. probation 
office in the District of Nevada addressed the issue of 
noncompliance by creating a sanction program. The 
author explains how the program was developed and 
how it works, giving examples of violations and appro- 
priate sanctions for them under the program. 

Recruitment and Retention in Community Cor- 
rections: Report From a National Institute of 
Corrections Conference.—With a changing work- 
force and a changing work environment, how do com- 
munity corrections agencies recruit and retain 
qualified employees? The National Institute of Correc- 
tions sponsored a conference to explore this issue with 
a group of community corrections managers from 
around the country. This article reports on the group’s 
discussion—which focused on probation and parole 
image, the recruiting market, qualifications, training, 
and motivation—and offers the group’s recommenda- 
tions. 

Pretrial Diversion: A Solution to California’s 
Drunk-Driving Problem.—Author Lea L. Fields ex- 
plains how California currently has an array of pre- 
trial diversion programs to address offenses ranging 
from drug abuse to domestic violence to sexual moles- 
tation but has no such program for drunk driving. The 
author examines drunk-driving diversion programs in 


Oregon and Monroe County, New York, explains the 
benefits of these types of programs, and tells how a 
diversion program for drunk drivers could be set up in 
California. 

The Continuum of Force in Community Supervi- 
sion.—In these times of increased emphasis on offender 
control, some community corrections agencies may be 
providing their officers with lethal weapons such as 
revolvers and less-than-lethal weapons such as stun 
guns and personal defense sprays with little or no guid- 
ance as to when their use is appropriate. Author Paul W. 
Brown stresses the importance of proper training and 
describes the “continuum of force,” the primary tool for 
providing guidance to officers in the use of force. He 
explains how the continuum of force works, focusing 
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on the model used in the Federal Probation and Pre- 
trial Services System. 

The Educational Role of the Board of Parole.— 
Author Michael M. Pacheco uses the history and 
workings of the Oregon Board of Parole and Post- 
Prison Supervision to illustrate his discussion of the 
role the parole board plays in balancing the competing 
interests of keeping society safe and of reducing 
prison costs and overcrowding. He points out that 
problems arise because the demarcation line of 
authority between courts, corrections, and the parole 
board is not clear and stresses the importance of 
giving the public a clear picture of the board’s mission 
and purpose. 

Older Offenders on Probation.—Authors Thomas 
Ellsworth and Karin A. Helle focus on the older of- 
fender under community supervision—specifically, 
they report on research designed to provide a descrip- 
tion of offenders age 55 and older on probation in a 
midwestern state. The data, based on presentence 
investigations, risk and needs classification, and per- 
sonal interviews, revealed that driving under the 
influence of alcohol or drugs was the predominant 
offense for these offenders. Also, a significant number 
were on probation for sex offenses. Most of the sub- 
jects in the study were experiencing their first period 
of community supervision for a felony offense. 
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Differences Among Eligibles: Who Gets an ISP 
Sentence?—Contending that issues of offender clas- 
sification and assignment must be well understood 
before questions of program outcome may be ad- 
dressed, authors Philip L. Reichel and Billie D. Sud- 
brack report on research into the characteristics of 
offenders assigned to an intensive supervision proba- 
tion (ISP) program. Two groups of offenders were 
compared to determine if differences exist between 
offenders placed on ISP and those eligible for, but not 
placed on, ISP. Findings indicated that variables such 
as gender and age did not influence whether an of- 
fender was assigned to the program and neither did 
variables such as criminal history and risk and needs 
scores. 

Is Further Prison Expansion Worth the Costs?— 
In recent decades a primary response to crime has 
been to expand prison populations and to build more 
prisons to house them. Is such expansion worth what 
it costs? Author Thomas B. Marvell compares the 
direct and measurable costs and benefits of imprison- 
ment, as well as the costs and benefits that cannot be 
quantified or cannot be attributed to changes in prison 
populations and crime rates. He addresses such issues 
as how many crimes are avoided when prison popula- 
tions expand and how crime reduction avoids economic 
loss to victims. 
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Performing Pretrial Services: A Challenge in 
the Federal Criminal Justice System 


By JAMES R. MARSH 


the Federal criminal justice system find the 
bail process’ routine and mundane. Some 
question the need to supervise persons released 
pending disposition of their cases, pointing out that 
these individuals are not convicted. Largely, these 
beliefs are based on insufficient knowledge of the 
bail process. In the Federal bail system, unlike sys- 
tems in some state and local courts,” release or de- 
tention® is determined by considering two risks: the 
likelihood the defendant will honor future court ap- 
pearances and the potential danger the defendant 
presents to others and the community. It is assessing 
these risks, making recommendations in pretrial 
services reports, and supervising defendants re- 
leased pending disposition in their cases that make 
pretrial services extremely challenging for the pre- 
trial services officer.* This article delineates the chal- 
lenges pretrial services officers face in performing 
pretrial services functions in the Federal release and 
detention process. 


QO: FIRST impression, some practitioners in 


Pretrial Services’ Identity 


Pretrial services officers often struggle with their 
identity within the criminal justice system. This is 
particularly true where probation officers perform 
pretrial services functions.° Although pretrial services 
agencies are not truly correctional agencies, as the 
mission of pretrial services is not to correct,° they are 
generally classified as part of corrections. They are 
also not truly law enforcement agencies, as pretrial 
services officers do not have the power of arrest’ but 
at times perform many law enforcement functions 
such as investigations on criminal defendants, adver- 
sary proceedings against criminal defendants, and 
search and seizure. The pretrial services officer also 
does not enforce® conditions of release, but “reasonably 
assures the defendant’s compliance with release con- 
ditions.”® “There is no statutory authority to punish or 
rehabilitate defendants.””” 


Administratively, pretrial services officers fall under 
the auspices of the Probation and Pretrial Services 
Division of the Administrative Office of the United 
States Courts and, by statute” and hazardous duty 
retirement,” are Federal law enforcement officers. 
Pretrial services is perhaps more an administrative 
arm of the United States district courts than a correc- 
tional or law enforcement agency. As such, the pretrial 


Chief United States Pretrial Services Officer, District of Nevada 


services agency adopts the qualities inherent in the 
judicial process—neutrality and objectivity. The board 
of directors of the National Association of Pretrial 
Services Agencies explains the importance of neutral- 
ity: 


Pretrial services agencies should operate as neutral components 
of the criminal justice system and should strive to avoid any bias 
toward the defense or the prosecution. ... The pretrial services 
agency should be structured to insure independence. Whether it 
be located as part of a defender office, a prosecutor office, a 
probation office or the like it should define its own standards of 
operation. A program situated within a component of the system 
which has a vested interest may tend to adopt the attitude of its 
umbrella organization. 


Pretrial Services Reports 


Challenge comes in many forms for the pretrial 
services officer or the probation officer performing 
pretrial services functions. The challenge begins with 
the workday, as officers receive investigative assign- 
ments with little prior notice. A person charged with 
committing a crime could be arrested“ on a complaint 
immediately after the commission of an offense. Al- 
though more prior notice is possible when persons are 
arrested on indictments, arrests frequently occur 
spontaneously. When investigations are assigned, the 
pretrial services officer must react quickly to obtain 
information on an arrested defendant, verify informa- 
tion obtained, and prepare a concise narrative report 
to the court in only a few hours. Title 18 U.S.C. 3154(1) 
directs pretrial services officers to: 

Collect, verify, and report to the judicial officer, prior to the 

pretrial release hearing, information pertaining to the pretrial 

release of each individual charged with an offense, including 
information relating to any danger that the release of such person 
may pose to any other person or the community, and, where 
appropriate, include a recommendation as to whether such indi- 


vidual should be released or detained and, if release is recom- 
mended, recommend appropriate conditions of release; ... 


Many obstacles may impede the officer from success- 
fully completing investigations and preparing pretrial 
services reports in time for the initial appearance 
hearing. Delays in interviewing defendants occur if 
arresting agents do not make defendants available; if 
U.S. marshal personnel are processing defendants; if 
defense counsel are interviewing defendants; or if 
defense counsel direct defendants not to participate in 
interviews or answer certain questions. Collecting and 
testing urine samples cause delays, as do completing 
Criminal Justice Act forms for the court to appoint 
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counsel; waiting for an interpreter; or finding an available 
interview room. When persons who can verify information 
are unavailable, when the criminal history retrieval sys- 
tem malfunctions, or when defendants provide false infor- 
mation or identity, delays result. 

In some districts, defense counsel interview defendants 
before the pretrial services interview so that defense 
counsel can properly advise their clients regarding ques- 
tions posed to them by officers. The sentencing guidelines 
promulgated by the United States Sentencing Commis- 
sion are the primary reason some defense attorneys are 
concerned about their clients being interviewed by pretrial 
services officers and providing them certain information. 
Under the sentencing guidelines, information regarding a 
defendant’s drug or alcohol dependency, role in the offense, 
criminal history, and dependence upon criminal activity 
for a livelihood are relevant behavior in determining the 
appropriate sentence imposed. If a defendant provides 
false information to obtain release, the defendant’s sen- 
tence could be enhanced for obstructing justice and new 
charges added for providing false statements.” Although 
advice from an attorney before a pretrial services inter- 
view certainly appears reasonable and harmless, it re- 
duces valuable time for the officer to prepare the pretrial 
services report for the court. It also, at times, inhibits the 
defendant from providing relevant information to the 
pretrial services officer. 

Although pretrial services information has always 
been shared with probation officers to compile a pre- 
sentence report,© some defense attorneys, and par- 
ticularly Federal public defenders, are advising their 
clients not to answer certain questions posed to them 
by pretrial services officers or interview at all.’” In 
attempts to reduce the number of defendants refusing 
interviews, some districts agree as a matter of policy 
not to ask defendants certain questions during the 
pretrial services interview. These questions usually 
pertain to drug use, criminal history, and financial 
information. Although there are no known cases in 
which truthful pretrial services information has ad- 
versely affected a defendant’s sentence,” procedures 
inhibiting pretrial services officers from functioning 
effectively continue to increase. Contrary to the Fed- 
eral public defender’s views, others profess the need 
for defendants to be interviewed by pretrial services 
officers."* Others predict a merging of presentence 
investigations and pretrial services,” which may only 
exacerbate the problem. Procedures inhibiting defen- 
dants from providing information to pretrial services 
officers are just another challenge for officers, who 
must use their resources and investigative skills to 
obtain pertinent information on the defendant for the 
court despite these barriers. 

Once the obstacles to completing interviews are 
overcome, the officer faces another challenge. The 
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officer must prepare a concise report containing only 
relevant information on the defendant and assess the 
risk of the defendant not appearing at future court 
appearances and posing a danger to other individuals 
and the community. The officer may be further chal- 
lenged by the lack of adequate time to complete a 
written report for the court before the initial appear- 
ance hearing and may have to present the information 
orally to the court. In an oral pretrial services report, 
the officer presents orally to the court and defense and 
Government counsel” information on the defendant 
that is pertinent to the release decision. 

Oral reports are more work for the officer, as in 
addition to submitting the report orally, the officer 
must prepare a written report later when time per- 
mits. In presenting the information on the defendant 
and making a recommendation to the court, the officer 
may be asked to present the information in open court, 
an action which would be in conflict with the confiden- 
tiality regulations. The officer then faces the challenge 
to uphold the confidentiality regulations and, if the 
officer does not, could potentially face civil penalties 
for unauthorized disclosure. 

When the officer prepares either an oral or a written 
report, the officer is required to provide the informa- 
tion received from the defendant and other sources in 
a standard format and must cite the sources of all 
information. The officer must verify information per- 
tinent to the release process. The officer must obtain 
a complete criminal arrest history, including the dis- 
position of criminal charges, in a limited time. Based 
on the information obtained, the officer must then 
assess the likelihood of the defendant honoring future 
court appearances and the risk of danger the defen- 
dant may pose to others or the community. If the 
defendant is found to be a risk of nonappearance or 
danger, the officer must determine if the defendant 
can be released: 

subject to the least restrictive further condition, or combination 

of conditions, that . . . will reasonably assure the appearance of 


the person as required and the safety of any other person and the 
community. . . > 


If no condition or combination of conditions can 
reasonably be determined to address the risk, the 
officer has no alternatives available and then recom- 
mends pretrial detention. All of this—the interview, 
verifications, and the production of the report—are 
done in a matter of hours. 


Bail Hearings 


Once the officer overcomes obstacles, completes the 
interview, verifies information, assesses the risks of 
nonappearance and danger, and has the report typed, 
the officer faces another challenge—the initial appear- 
ance hearing. The pretrial services officer must make the 


report available to the court and defense and Govern- 
ment counsel in time for them to review the report 
before the initial appearance hearing. The initial ap- 
pearance may be delayed due to other court commit- 
ments or hearings, absence of attorneys or 
interpreters, or other reasons out of the control of the 
officer. Although the pretrial services report must be 
thorough and should “stand on its own,” the officer 
may be challenged further by the court or defense and 
Government counsel to explain information in the re- 
port. In limited situations, the officer may be asked to 
testify regarding the information and verifications 
made.” If the defendant is not released at the initial 
appearance, a detention hearing may be requested by 
the court or Government counsel. This hearing may take 
place immediately after the initial appearance hearing 
or may take place up to 5 days later. The officer is 
required to attend the detention hearing, which may last 
up to an hour or more.” 

After the court decides whether to release or to 
detain the defendant, the officer sometimes faces the 
challenge of retrieving the pretrial services reports 
from defense and Government counsel.” Although 
such action seems elementary, it is not always an easy 
task. The officer may have reports to retrieve on mul- 
tiple defendants and counsel may have left the court 
and inadvertently forgotten to return the reports. The 
officer may also have to protect the confidentiality of 
the report from disclosure to agents or relatives by 
defense or Government counsel.” The officer may be 
challenged by counsel for asking for the return of the 
report and citing the confidentiality regulations. 


After the initial appearance or detention hearing the 
officer must continue to verify information not pre- 
viously verified and statistically process the case. For 
those defendants detained, the officer must continue 
to review and modify the reports and recommenda- 
tions on those defendants seeking release through 
review or appeal of a detention order.” On those de- 
fendants released, although routine verifications are 
not authorized, the officer should continue verifica- 
tions if necessary to monitor defendants’ compliance 
with conditions of release.” In all cases the officer 
must complete statistical data on the defendant which 
establishes a record of information obtained from the 
interview of the defendant, verification of that infor- 
mation, and the court hearings. Since the inception of 
pretrial services in the Federal system, statistical 
information has been maintained on defendants proc- 
essed by pretrial services offices. At times Congress 
has used these data to evaluate the Federal release 
and detention process. Also,the Director of the Admin- 
istrative Office of the U.S. Courts uses the data in 
compiling his report on the administration and opera- 
tion of pretrial services to the Judicial Conference.” 
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The Foundation for Supervision 


Title 18 U.S.C. 3154(3) establishes the authority for 
pretrial services officers to supervise defendants re- 
leased.** Congress, in drafting the pretrial services 
statute, also recognized the importance of pretrial 
services officers housing and treating pretrial defen- 
dants. Title 18 U.S.C. 3154(4) provides for pretrial 
services to: 

Operate or contract for the operation of appropriate facilities for 

the custody or care of persons released . . . including residential 


halfway houses, addict and alcoholic treatment centers, and 
counseling services. 


It is noteworthy that Congress not only allows pretrial 
services to contract for these services, but even to actually 
perform them if necessary.” Congress obviously saw the 
importance of providing these services to pretrial defen- 
dants and did not want to hamper pretrial services officers 
in providing them. 

The importance of pretrial services supervision was 
further recognized by the Judicial Conference of the 
United States Committee on Criminal Law. In December 
1990, the Committee directed the Probation and Pretrial 
Services Division of the Administrative Office of the 
United States Courts to establish national standards for 
pretrial services supervision. A task force of pretrial serv- 
ices practitioners in the Federal system developed a draft 
of the supervision standards that was approved by the 
Committee on Criminal Law in June 1993. After the 
national standards were approved, the pretrial services 
system was trained in these standards. The supervision 
standards were “. . . designed to help officers manage the 
risk that defendants will not appear and will present a 
danger to the community. Managing risk is accomplished 
by assuring defendant’s compliance with conditions of 
release imposed by the court.”* The standards further 
indicate that 

Supervision is a dynamic process that is adjusted to meet changed 

circumstances. Officers should adjust supervision activities as 

needed to reasonably assure the appearance of the defendant and 
the community’s safety, and such activities should be the least 
restrictive possible to accomplish this. Supervision contacts with 


the defendant and others should be purposeful to ensure that the 
defendant is in compliance with the conditions of release.** 


Judicial officers also recognize the importance of 
pretrial services supervision: 


. .. from my view, the most important void filled by pretrial 
services officers is the monitoring and reporting functions of their 
agency. Bail is, in virtually all cases, based upon assessment of 
risk of danger to the community or flight. Having a person 
monitored by pretrial services officers assures that the defendant 
knows that he or she is being supervised and monitored by an 
arm of the court. This monitoring function gives most judicial 
officers confidence that their bail orders and conditions contained 
therein will be complied with, and, if there appears to be a 
violation, it will be brought promptly to the court’s attention. Not 
only does this give the court a sense of confidence that the bail 
conditions will be enforced, but the public can be assured that the 
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setting of bail is not the end of the process but merely a prelude 
to court-supervised and enforced monitoring. 


Managing Risks 

Defendants released and placed under the supervi- 
sion of the pretrial services officer pose further chal- 
lenges for the officer. Some uninformed practitioners in 
the criminal justice system may assume persons re- 
leased pretrial do not need supervision because they 
are not convicted but require supervision once sen- 
tenced. The person released as a pretrial defendant is 
the same person with the same background and history 
sentenced months later. The only difference is that this 
person is likely to be more of a risk at the pretrial stage 
because risk may diminish when the person is con- 
victed or sentenced. Without pretrial services a person 
convicted is not supervised until the person is sen- 
tenced, which may be months after entering a plea or 
finding of a jury verdict. Why is it that some in the 
criminal justice system believe only sentenced offend- 
ers require supervision? It would appear that they 
believe risks cease upon arrest and resurface after 
sentencing. This is not to suggest, however, that every 
defendant requires pretrial supervision. In assessing 
the risk of the defendant, the officer and, more impor- 
tantly, the court may determine pretrial supervision is 
not required to assure appearance and protect the 
community. 

The pretrial services officer has the challenge to 
supervise defendants when the defendants are likely 
to be in crisis. The pretrial services officer is one of 
the first individuals to have contact with a defendant. 
Defendants, in many cases, may still be involved with 
the behavior that contributed to their arrest. Defen- 
dants may be under the influence of drugs or alcohol, 
may have substance abuse and mental health prob- 
lems that have not been treated, and may still be 
involved in criminal activity at the time of their ar- 
rest. The pretrial services officer is charged with 
ensuring that these defendants appear in court as 
directed and do not commit crime on bail and with 
reasonably protecting the community within the con- 
ditions set by the court.*’ It may take days, if not 
weeks, for the pretrial services officer to learn of 
further risks a defendant may pose to the officer and 
the community as a whole. In some cases, the true 
identity of the defendant is not discovered until after 
the defendant’s release. A defendant concealing his or 
her true identity may also be concealing a violent 
prior criminal arrest history or mental health prob- 
lems that may place the officer at further risk. 


A recent incident in Topeka, Kansas, supports the 
need to supervise defendants during release and be- 
fore sentence. On August 5, 1993, a defendant sched- 
uled for sentencing that day entered the Federal 
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Building in Topeka shooting and throwing pipe bombs. 
Before shooting and killing himself, he killed a court 
security officer and injured a bystander and several 
court employees. This individual had been released 
under pretrial services supervision, which included 
urinalysis.** For whatever reason, the risk this defen- 
dant posed escalated and manifested just before sen- 
tencing even though the defendant was under pretrial 
services supervision. Even with pretrial services su- 
pervision, there are no guarantees that risk will be 
identified and managed. There is, however, a greater 
likelihood that with pretrial services supervision 
risks will be properly identified and will diminish.” 

Although pretrial services should be considered an 
administrative arm of the United States district 
court, many practitioners would argue that pretrial 
services is a correctional agency. If one views pretrial 
services as a correctional agency, then pretrial serv- 
ices is the only correctional agency that interacts with 
persons charged with offenses, with limited informa- 
tion on the person and at a time when the person is 
not convicted. Probation officers have more time to 
collect and evaluate information on offenders than 
pretrial services officers have to collect and evaluate 
information on defendants.*° If the defendant has 
been placed under the supervision of a pretrial serv- 
ices officer, the probation officer has the benefit of 
being able to evaluate the progress of the defendant 
in that supervision period. 

Prison officials have presentence reports and men- 
tal health and substance abuse assessments on of- 
fenders before receiving the offenders at an 
institution. They also have the opportunity to observe 
them in a controlled setting. Parole officers have all 
the information available to probation and prison 
personnel, as well as reports of all of the offender’s 
activity while incarcerated, including reports of fur- 
ther evaluations and progress in treatment programs 
while in the institution. The pretrial services officer 
has only the information he or she compiled in the few 
hours before the defendant’s release on bail and re- 
lease on supervision. In most cases this information 
is accurate and thorough; however, due to time con- 
straints, it cannot be as complete as the information 
available to probation officers, institutional person- 
nel, or parole officers. Pretrial services officers face 
the challenge of working with limited information 
and, because of such limitations, are at greater risk 
in supervising defendants. 

Experience has demonstrated that effective pretrial 
services supervision better prepares a defendant for 
probation and parole supervision and incarceration. 
During the pretrial stage many defendants are moti- 
vated to change because without change they know 
they cannot remain free pending disposition and may 
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face a harsher sentence if convicted. The pretrial serv- 
ices officer and pretrial services supervision are often 
the catalyst for change. The officer must quickly iden- 
tify the defendant’s problem or problems and begin to 
find a resolution. By statute, a pretrial services officer 
must also assist defendants released, not just those 
under supervision, in securing any necessary employ- 
ment, medical, legal, or social services,” a responsibil- 
ity which creates further challenges for the pretrial 
services officer. Probation and parole officers and insti- 
tutional personnel are not required to provide services to 
persons not placed under their supervision or custody. With 
many motivated defendants, behaviors that may have 
contributed to their criminal activity may be controlled or 
diminished at the time of sentence due to the efforts of the 
pretrial services officer.” The defendant's crisis is usually 
long past, before beginning probation or parole supervision 
and incarceration. The challenge facing the probation or 
parole officer and institution personnel is to ensure that 
antisocial behaviors do not resurface. If they do, these 
officers must address them again. 


To address the challenge of supervising defendants in 
crisis and managing the risks they present, officers must 
make weekly or more frequent contact with many defen- 
dants under pretrial services supervision. Many defen- 
dants remark after sentencing how easy it will be for 
them to maintain monthly or quarterly reporting with 
probation officers, and later parole officers, after being 
used to weekly contact with pretrial services officers. 
Some practitioners and defendants have asked why 
contact frequency diminishes after sentencing, rather 
than increases. Again, if the defendant’s behavior has 
changed at the time of sentencing through the interven- 
tion of a pretrial services officer, then there is no logical 
need to increase supervision contacts. As actions of de- 
fendants and offenders comply with socially acceptable 
behavior, contacts reasonably should decrease. Such 
principle is demonstrated by a case in which a defense 
attorney requested the court at the time of resentencing, 
after reversal on appeal, not to impose a period of incar- 
ceration and to reduce the time period on supervised 
release. The request was based on the fact that the 
defendant benefited from time in a halfway house and 
from drug monitoring while on pretrial release. The 
defendant had been drug tested frequently by a pretrial 
services officer and, as a result, ceased using illegal 
drugs. The court concurred with the defense counsel’s 
request and did not impose a custody sentence imposed 
before the reversal on appeal and reduced the period of 
probation supervision by 1 year. As the Federal public 
defender wrote regarding this case, 


Because he had received the benefits of a period of supervision 
by your agency [Pretrial Services], the period of Probation was 
reduced and no period of incarceration was imposed. He was 
sentenced to two years of probation and the fine was reduced from 


$3,000.00 to $1,000.00. It is clear that the benefits of Pretrial 
supervision achieved several important results in this case. The 
Government was saved the cost of incarceration and the cost of a 
year of supervision by Probation, the defendant gained control of 
his marijuana use and the defendant continued to work and 
support his family throughout the period of supervision.*® 


Supervising Cooperating Defendants 


Pretrial services officers also face the challenge of some- 
times supervising cooperating defendants, without 
knowing of their cooperation with the Government. Cur- 
rently, no national policy addresses cooperation during 
the pretrial and presentence stage. However, as far as 
after a defendant is sentenced, many courts have 
adopted policies requiring approval of the court before a 
probationer may act as an informant. The United States 
Parole Commission prohibits parolees, as a condition of 
their parole, from operating as confidential informants 
without prior approval. The pretrial services officer un- 
knowingly places himself or herself at risk and places 
others at risk when the officer makes community visits 
to cooperating defendants. What is unique to pretrial 
defendants as compared to offenders is that a pretrial 
defendant may be cooperating against other defendants 
in their pending case. The defendant may be placed in 
contact with these other defendants if the cooperating 
defendant reports to the pretrial services office. Such 
situation not only places the defendant at risk, but also 
the pretrial services officer and others in the office. An 
officer making community visits may also disrupt coop- 
erating activity by a defendant without knowing it. 


In supervising pretrial services defendants, pretrial 
services officers must be alert to actions and activities 
that may signify that a defendant is cooperating with the 
Government and take appropriate steps to protect them- 
selves and others. Oftentimes cooperating defendants 
claim that their failure to comply with release conditions 
is due to their cooperation. This situation also presents 
a challenge for the officer to bring the defendant into 
compliance, as oftentimes Government counsel is reluc- 
tant to pursue revocation proceedings against a cooper- 
ating defendant. To do so may interrupt substantial 
assistance by the defendant. It would appear that Con- 
gress may have considered this factor when it drafted 
Title 18 U.S.C. 3148(b)“ which provides that Govern- 
ment counsel may initiate revocation proceedings. This 
statute seems to be somewhat in conflict with Title 18 
U.S.C. 3154(5) that requires pretrial services officers to 
inform the court and the United States attorney of all 
apparent violations.” Officers are again challenged 
when Government counsel elects not to proceed under 
Title 18 U.S.C. 3148(b), as officers must still inform the 
court and make appropriate recommendations to modify 
conditions of release. Defendants are cooperating more 
frequently, as their cooperation can gain them a down- 
ward departure in their sentence under the sentenc- 
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ing guidelines.“© Thus, this is an area generating 
greater concern and challenge for the pretrial services 
officer. 


Knowledge: The Roots to Effectiveness 


To add to the challenges the pretrial services officer 
faces in preparing pretrial services reports and supervis- 
ing released defendants, the pretrial services officer 
must meet the challenge imposed by the officer’s need to 
know the statute, case law, and legal opinions pertaining 
to pretrial services functions. Pretrial services is rela- 
tively new to the Federal system, having existed only 
since 1975. The current bail act, the Bail Reform Act of 
1984, has also only been enacted a short period of time. 
This act drastically changed bail procedures in the Fed- 
eral system. Like any new procedure, it is challenged by 
others. Cases such as United States v. Salerno,’ United 
States v. Dominquez, United States v. Al-Azzaway, 
United States v. Hurtado, Brown v. Rison, and United 
States v. Ploof are just a few of the many court decisions 
that affect the bail process and how pretrial services 
officers perform their functions. For help in this area, the 
Probation and Pretrial Services Division of the Admin- 
istrative Office of the U.S. Courts compiled a Pretrial 
Services Legal Opinion Manual in August 1988. This 
resource manual, established to help pretrial services 
officers perform their functions in compliance with the 
statute, contains legal opinions prepared by the Office of 
General Counsel of the Administrative Office of the U.S. 
Courts regarding pretrial services operations. To protect 
the free flow of information from a defendant to a pretrial 
services officer, pretrial services information is governed 
by highly restrictive confidentiality regulations issued 
by the Director of the Administrative Office of the U. S. 
Courts.“ Although these regulations protect the basic 
concept of pretrial services” by prohibiting disclosure of 
information for bail purposes only, the regulations often 
stifle effective communications with other agencies. 

A pretrial services officer is challenged daily by the 
statute, the Bail Reform Act of 1984, case law, legal 
opinions, and the confidentiality regulations. The 
most effective pretrial services officers are well versed 
in all these documents. They must be “bail experts.” 
To quote one chief pretrial services officer, “Officers 
have to be well trained in the philosophy and mission 
of pretrial services and have bail laws and practices 
running through their systems like blood in their 
veins.” 


Obtaining Training 


In addition to handling the many challenges they 
already face, pretrial services officers must receive 80 
hours of training each year. Receiving adequate train- 
ing is a challenge because the nature of pretrial serv- 
ices work makes it difficult to schedule training. As 
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previously stated, a pretrial services officer has little, 
if any, control over the assignment and scheduling of 
investigations and preparing pretrial services reports 
on defendants. The pretrial services function is so 
valuable to the court that services cannot cease to 
provide training to staff. If services were ceased, some 
defendants might be unnecessarily detained because 
the court did not have sufficient information on which 
to base a release decision”: 


... Statutory requirements mandate that information of a rather 
detailed nature be assembled and analyzed in a relatively short 
period. Without specialized pretrial services officers providing this 
input, we as judicial officers would be hard-pressed to make in- 
formed bail or detention decisions. 


By statute, the pretrial services officer is also required 
to provide a pretrial services report on “each individual 
charged with an offense.” In some districts, probation 
officers may assist pretrial services officers in perform- 
ing their functions, allowing pretrial services officers to 
attend training. If outside assistance is not available, the 
pretrial services officer may have to schedule training 
after regular work hours or on weekends to complete 
training sessions without interruptions from investiga- 
tive assignments. If a pretrial services office is large 
enough, though most are not, training can be conducted 
in segments to accommodate work demands. This, how- 
ever, requires a duplication of effort by trainers and is 
more time consuming and costly. 


Conclusion 


To uninformed practitioners in the criminal justice 
system, I say, “The federal release and detention proc- 
ess is far from routine and mundane.” Each case, each 
defendant, and each day present new and different 
challenges for those who chose pretrial services as a 
career. Pretrial services presents never-ending chal- 
lenges and requires highly qualified and trained pro- 
fessionals” to address them successfully. The daily 
challenges of pretrial services create stress for those 
who strive to overcome them. But with the stress also 
comes opportunities. Pretrial services officers are on 
the forefront of the criminal justice system and have 
the opportunity to make an initial impression and 
impact on criminal defendants that may set the stage 
for the defendants’ future success or failure. If pretrial 
services officers are to overcome the challenges and be 
successful, they need to be leaders in the criminal 
justice system and strive to be first in excellence and 
service. 


NOTES 


"Bail Reform Act of 1984, Analysis, Section 3141 Release and 
Detention Authority Generally. “.. . judges have the authority to 
order the release of [sic] detention of persons pursuant to this 
chapter. Instead of using the term ‘bail’, this provision and the other 
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provisions in this chapter use the term ‘release’ in order to distin- 
guish between money bond (i.e., ‘bail’) and conditional release (often 
referred to as ‘release on bail’).” 


?In some state and local courts, release or detention is determined 
by a set fee or fee determined by the court for the offense charged 
and the defendant’s ability to raise the fee set or retain a bail 
bondsman to intervene. For example, a charge of Robbery may have 
a bail set of $25,000, and a defendant would have to post that bail 
or retain a bail bondsman to post the fee set to gain release. The bail 
bondsman usually charges a nonrefundable premium of 10-15 per- 
cent of the bail for this service. 


3For the purposes of this article detention is defined as the pretrial 
detention of a defendant without a monetary bond being set. A 
defendant is either detained as a risk of nonappearance or danger 
or both. 


“The term pretrial services officer applies to both pretrial services 
officers in those districts establishing offices independent of proba- 
tion offices and probation officers performing pretrial services func- 
tions in probation offices where an independent pretrial services 
office has not been established. 


5q\itle 18 U.S.C. 3153(b). “The chief probation officer in all dis- 
tricts in which pretrial services are established . . . shall designate 
personnel appointed . . . to perform pretrial services. . .” 


®Webster’s II, New Riverside University Dictionary. To punish for 
the purpose of improving. 


Letter to Daniel B. Ryan, chief pretrial services officer, Eastern 
District of New York, from Carl H. Imlay, general counsel, June 30, 
1976. “Pretrial service [sic] officers nowhere are given the power of 
arrest or of executing criminal process. Nor are they considered law 
enforcement officers under the provisions of the Federal Tort Claims 
Act described above. Therefore, neither under the traditional defi- 
nition of a ‘peace officer’ nor under the Federal Tort Claims Act do 
pretrial service [sic] officers possess the status of peace officers. As 
a result of this fact, a pretrial service [sic] officer has no express 
statutory authority to engage in ‘police’ activity.” 


SWebster’s II, New Riverside University Dictionary. To bring about 
by force. 


°United States Pretrial Services Supervision (Publication 111), 
Foreword, p. v. 


UTtle 18 U.S.C. 115(4)(c)(1). “Federal law enforcement officer’ 
means any officer, agent, or employee of the United States author- 
ized by law or by Government agency to engage in or supervise the 
prevention, detection, investigation, or prosecution of any violation 
of Federal criminal law. . . .” : 


12Federal Register, Vol. 52, No. 22, p. 2069. “Law Enforcement 
Officer means an employee occupying a rigorous position whose 
primary duties are the investigation, apprehension or detention of 
individuals suspected or convicted of offenses against the criminal 
laws of the United States....” 


13Pretrial Release, July 1978, p. 53. 


14National PSA Statistical Profile as of 5/25/94 reveals that 77.3 
percent of cases activated by pretrial services offices are arrested. 


United States v. Ojo, 916 F.2d 388 (7th Cir. 1990). Sentence was 
enhanced under obstruction of justice for providing false name, date 
of birth, length of residence, current residence, family history, finan- 
cial information, and arrest information to pretrial services officer 
and magistrate judge. United States v. Delgado, 936 F.2d 303 (7th 
Cir. 1991). Sentence was enhanced under obstruction of justice for 
false statements regarding drug use to pretrial services officer and 
probation officer. Defendant also denied using drugs to pretrial 
services officer, although he tested positive for drugs. 


16Title 18 U.S.C. 3153(cX2XC). 


Table H-2, for the 12-month period ending March 31, 1994. The 
number of defendants refusing interview with pretrial services 
officers is as high as 19.9 percent in the Ninth Circuit and as high 
as 48.9 percent in one district within the Ninth Circuit. 


18) etter from David N. Adair, Jr., assistant general counsel, dated 
July 8, 1994. “.. . I have found no cases in which an enhancement 
to a defendant’s sentence was specifically identified as being the 
result of a truthful answer to a question by a pretrial services 
officer.” 


Betsy Kushlan Wagner, “Limiting Preventive Detention 
Through Conditional Release: The Unfulfilled Promise of the 1982 
Pretrial Services Act,” The Yale Law Journal, Vol. 97, Number 2, 
December 1987, p. 340. “Finally, defense counsel should insist that 
their clients receive pretrial services interviews and should help 
shape creative and enforceable conditions that will allow safe re- 
lease.” 


20D Alan Henry, “Pretrial Services: Today and Yesterday,” Fed- 
eral Probation, June 1991, p. 61. “With that in mind we make the 
following technological predictions about pretrial services and sys- 
tems in the year 2001: . . . Presentence investigation will be com- 
bined with pretrial supervision services, with recommendations 
based on the pretrial track record of the offender.” 


2lTitle 18 U.S.C. 3153(c)(1). “. . . Each pretrial services report 
shall be made available for the attorney for the accused and the 
attorney for the Government.” 


27itle 18 U.S.C. 3142(cXB). 


*8Guide to Judiciary Policies and Procedures, Pretrial Services 
Manual, chapter IV, part C., 3, E. “A well written pretrial services 
report should stand by itself and should not require further expla- 
nation or amplification.” 


24Joel B. Rosen, “Pretrial Services—A Magistrate Judge’s Per- 
spective,” Federal Probation, March 1993, p. 16. “While under 
certain limited circumstances an officer may of necessity become a 
witness in a judicial proceeding, we should guard against making 
officers witnesses on a routine basis. This would, in my view, 
diminish their role as adjuncts of the court and make them less 
effective in the collection of accurate information.” 


The Staffing Allocation Formula for Pretrial Services Offices, 
November 5, 1991, factors an average of 2.10 hours for detention 
hearings. 


6Regulations Governing the Confidentiality of Pretrial Services 
Information, part A., 4, D. “... Any copies of the pretrial services 
report so disclosed shall be returned to the pretrial services officer 
at the conclusion of the hearing.” 


"bid. “... The pretrial services report should not be redisclosed 
to other parties by the attorney for the defendant or the attorney for 
the Government. ...” 


8Title 18 U.S.C. 3154(2). 


2°Guide to Judiciary Policies and Procedures, Pretrial Services 
Manual, chapter IV, part A., number 16. 


Title 18 U.S.C. 3155. 
31«S upervise persons released into its custody under this chapter.” 


32United States probation has not been granted this same author- 
ity for offenders. United States probation officers can only contract 
for similar services, except residential halfway houses. 


330 7nited States Pretrial Services Supervision (Publication 111), 


34Thid at IV-1. 
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35Rosen, p. 16. 


361-Tables, H-6A, for the 12-month period ending March 31, 
1994. Of 25,348 defendants released at their initial appearance 
hearing, 17,177 were released with pretrial services supervision as 
a condition of their release. 


37Wagner, p. 323. “The pretrial services program is a modern 
expression of a traditional idea—that of the personal surety as 
security for the defendant’s appearance at and good behavior prior 
to trial.” 


38News and Views, Vol. XVII, No. 22, October 25, 1993, pp. 3 and 
4. 


3°Wagner, p. 339. “In United States v. Loren Michael Grey Bear, 
a case involving charges of beating, murder, and intimidation of 
witnesses, the district court properly applied the 1984 Bail Reform 
Act. It reversed the magistrate’s order of detention pending trial, 
explaining that ‘it is not possible for the court to find .. . that no 
condition or combination of conditions will reasonably assure the 
appearance of these . .. defendants as required and the safety of any 
other person and the community.’ The district court released the 
defendants to the custody of the pretrial services office subject to 
stringent conditions. . .. None of the thirteen defendants in this case 
fled or committed a criminal offense during the period of conditional 
release.” 


40Timothy P. Cadigan, “Technology and Pretrial Services,” Fed- 
eral Probation, March 1993, p. 48. “. . .—in terms of the time 
constraints within which it must operate—pretrial services is unlike 
any other criminal justice organization. Pretrial services profession- 
als are the only members of the criminal justice community who are 
expected, as a matter of routine, to perform their work in hours. 
While probation officers have weeks and in some cases months to 
prepare presentence reports, . . . pretrial services officers must 
produce reports for the court very quickly.” 


“lNitle 18 U.S.C. 3154(7). Although the statute is unclear, the 
Guide to Judicial Policies and Procedures, Pretrial Services Manual, 
Vol. XII, chapter VII, part A, 2, states that these services may be 
provided at the request of the defendant. 


#2 Supervised Release, Pretrial Services Resource Center, April 
1988, p. 10. “Contacts and supportive services aimed at ensuring 
court appearance may also help minimize risk of pretrial crime. 
Enrollment in social services programs can affect criminal behavior 
by dealing with problems that might have contributed to initial 
criminal involvement.” 


3) etter from Frariny A. Forsman, Federal public defender, Dis- 
trict of Nevada, dated May 13, 1993. 


‘4uThe attorney for the Government may initiate a proceeding for 
revocation of an order of release by filing a motion with the district 
court....” 
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45«Inform the court and United States attorney of all apparent 
violations of pretrial release conditions, arrests of persons released 
to the custody of providers of pretrial services or under the supervi- 
sion of providers of pretrial services, and any danger that any such 
person may come to pose to any other person or the community, and 
recommend (emphasis added) appropriate modification of release 
conditions.” 


“®Federal Sentencing Guidelines Handbook (1993 Edition), Sec- 
tion 5K1.1. “Upon motion of the government stating that the defen- 
dant has provided substantial assistance in the investigation or 
prosecution of another person who has committed an offense, the 
court may depart from the guidelines.” 


“7Wagner, p. 321. “The Salerno case magnifies the importance of 
pretrial services. Once authorized to detain defendants whom they 
perceive as dangerous, judicial officers may be more likely than in 
the past to order detention unless they have at their disposal the 
information and supervising facilities essential to an effective con- 
ditional release program.” 


48T\tle 18 U.S.C. 3153(c\2) “The Director shall issue regulations 
establishing the policy for release information made confidential by 
paragraph (1) of this subsection.” 


49Regulations Governing Disclosure of Pretrial Services Informa- 
tion, Part A., 1, C. “Confidentiality of pretrial services information 
is preserved primarily to promote a candid and truthful relationship 
between the defendant and the pretrial services officer in order to 
obtain the most complete and accurate information possible for the 
judicial officer.” 


50Response to survey on effective communications practices for 
pretrial services from Frank A. Rieger, chief pretrial services officer, 
Western District of Missouri. 


5IPitle 18 U.S.C. 3142(g)(3)(A). “The judicial officer shall, in 
determining whether there are conditions of release that will rea- 
sonably assure the appearance of the person as required and the 
safety of any other person and the community, take into account the 
available information concerning—. . . the history and charac- 
teristics of the person, including—the person’s character, physical 
and mental condition, family ties, employment, financial resources, 
length of residence in the community, community ties, past conduct, 
history relating to drug or alcohol abuse, criminal history, and record 
concerning appearance at court proceeding; ...” 


52Rosen, p. 15. 
58Title 18 U.S.C. 3154(1). 


54Henry, p. 54. “In fact the most heartening aspect of pretrial 
services in recent years has been the continuing increase in the level 
of professionalism, a trend that we would expect to continue as 
programs mature.” 


A Sanction Program for Noncompliant 
Offenders in the District of Nevada* 


By JOHN ALLAN GONSKA 
Senior United States Probation Officer, District of Nevada 


ISTORICALLY, U.S. probation officers have 
Hee tremendous freedom to choose and im- 
plement supervision plans and to identify of- 
fenders’ noncompliant behavior and enforce 
sanctions for such behavior. Officers have had con- 
siderable discretion regarding whether or not to con- 
sult with their supervisors or report the 
noncompliant behavior to the court or to the US. 
Parole Commission. Most probation officers exercise 
sound judgment and engineer creative, meaningful 
approaches to address noncomplaint behavior. A few, 
unfortunately, do not. 

The officer’s responsibility, expressed simply, is to 
have the offender comply with all of the terms and 
conditions of supervision. The officer’s principal tool 
in evaluating the effectiveness of supervision is the 
case review and supervisor’s case audit. Through such 
reviews, officers attempt to identify potential prob- 
lems by reexamining supervision plans and to correct 
noncompliant behavior. When the supervision process 
works properly, officers monitor offenders and hold 
them accountable. Officers are in a position to detect 
problems and deter violations. 

Supervision of offenders is not just a concern for 
probation officers—it is a big concern of the public, of 
Congress, and of the courts. These entities rely on 
probation to do its job, to supervise offenders effec- 
tively and to protect society from known “criminals.” 

This article describes a project to create a sanction 
program for noncompliant behavior for Federal offend- 
ers under the supervision of the U.S. probation office 
in the District of Nevada. As the probation office states 
in its policy for imposing sanctions: 

Acore mission in the District of Nevada is to provide responsible 

and efficacious supervision for federal offenders consistent with 

the mandate of the Federal Criminal Code and Rules, the United 

States Sentencing Commission, the United States Parole Com- 

mission, and the Administrative Office of the U.S. Courts. The 

United States Probation Office is committed to enforcing the 

terms and conditions of supervision; holding the offender respon- 


sible for his or her behavior; and ensuring community protection 
through sound and effective supervision practices. 


The sanction program designed by the probation office 
serves not only to fulfill the mandate to report and 
correct noncompliant behavior but to establish consis- 


*This article is based on the author’s in-district project 
report prepared as part of the Federal Judicial Center’s 
Leadership Development Program. For information about 
the program, contact Michael Siegel at (202)273-4100. 


tency in doing so from offender to offender, from officer 
to officer, and from supervisor to supervisor. A program 
which promotes consistency can prevent the inequita- 
bility which results when one officer in one situation 
ignores a violation, while another officer in an identi- 
cal situation requests a warrant. 


Identifying Noncompliant Behavior and 
Appropriate Sanctions 

In designing a sanction program, the goal was to 
identify most, if not all, noncompliant behavior and to 
provide a choice of sanctions in response to each type 
of behavior. First the probation office identified and 
formulated 23 separate categories of noncompliant 
conduct, as follow: 

1) Drug/substance abuse-related behavior - Each of 
the commonly abused illicit and prescription drugs 
was listed, as was alcohol. The category denoted fre- 
quency of use for each drug (for example, one positive 
drug test for cocaine, two to three positive tests for 
cocaine, and four or more positive tests for cocaine). 
The category also covered urinalysis stalls; failure to 
report for urinalysis; excessive alcohol use; failure to 
attend drug counseling sessions; association with drug 
activities; violation of rules and regulations of the drug 
aftercare contractor; possession of narcotic parapher- 
nalia; and possession of a controlled substance. 

2) Violation of standard condition of supervision - 
This category included unauthorized travel; failure to 
return within a certain period after travel is author- 
ized; delinquent, late, or incomplete monthly supervi- 
sion reports or failure to report to the probation officer; 
false statement to the probation officer or insubordi- 
nation; failure to make child support payments; fail- 
ure to maintain lawful employment, schooling, or 
training; failure to notify the probation officer of 
change in residence or employment; failure to allow 
the probation officer to visit residence or place of 
employment; and failure to allow the probation officer 
to confiscate contraband. 

3) Arrest/conviction of offender including allegations 
of criminal misconduct - Included in this category were 
serious traffic violations; failure to notify the proba- 
tion officer of arrest; arrest or citation for minor traffic 
offenses; conviction of a felony; conviction of a misde- 
meanor; conviction of a petty offense; allegations of 
criminal behavior, without an arrest, that the proba- 
tion officer was able to corroborate; a DUI (Driving 
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Under the Influence) offense; and subsequent DUI 
offenses. 

4) Informant activity 

5) Third-party risk 

6) Absconding/failure to report 

7) Violation of community service order 

8) Violation of community corrections center order 
or regulation 

9) Electronic monitoring/home detention/curfew vio- 
lation 

10) Criminal association 

11) Delinquent fine/restitution payments - This cate- 
gory addressed failure to make financial payments on 
2 or 3 occasions, on 4 to 6 occasions, on 7 to 10 
occasions, and on 10 or more occasions. 

12) Failure to report police contact 

13) Possession of weapon 

14) Internal Revenue Service violation 

15) Financial/debt obligation violation - This cate- 
gory involved failure to pay credit obligations such as 
credit card debts and failure to provide the probation 
officer with financial information. 

16) Miscellaneous - This catchall category included 
violations involving notoriety; any special condition of 
supervision; any behavior that constituted a physical 
or financial danger to the community; or situations in 
which previously imposed supervision options/sanc- 
tions failed, short of revocation. 

17) Mental Health 

18) Employment 

19) Gambling 

20) Immigration and Naturalization Service (INS) 
violation - This category involved violation of INS 
laws. 

21) Condition related to DUI convictions - This cate- 
gory dealt with conditions related to DUI convictions 
on Government reservations, such as the Lake Mead 
National Recreational Area, or military installations. 

22) Incident directed at U.S. probation officer 

23) Serious incident involving offender - Incidents 
covered in this category included the offender violating 
a restraining order; spousal or child abuse unreported 
to police but corroborated by the probation officer; and 
the offender threatening suicide. 

The next step was to identify sanction choices. The 
probation office decided upon 10 categories of sanc- 
tions. The first involved the probation officer taking no 
action. The second called for the probation officer to 
handle the problem informally without involving the 
supervisor, the court, the U.S. Parole Commission, or 
the offender. The third involved the officer handling 
the problem through oral or written reprimand of the 
offender or other similar action. The officer could con- 
sult with the supervisor but was not required to do so. 
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Court or U.S. Parole Commission action was not nec- 
essary. 

The fourth category required the officer to conduct 
a formal in-office admonishment of the offender, giving 
the offender limits or ultimatums. Again, action by the 
court or U.S. Parole Commission was not necessary. 
The fifth category was identical to the third category 
except that the officer was required to notify the court 
or the U.S. Parole Commission. 

The sixth category involved a mandatory “noncom- 
pliant staffing” between the supervisor, the officer, and 
the offender. Noncompliant staffing is a formal meet- 
ing involving the officer, the supervisor, and the of- 
fender in which the offender is given an official 
admonishment or sanction that represents a last 
chance for the offender to come into compliance so as 
to avoid revocation action. The officer was not required 
to notify the court or the U.S. Parole Commission. The 
seventh category was identical to the sixth except that 
the officer was required to notify the court or the U.S. 
Parole Commission. The eighth category called for 
court or U.S. Parole Commission intervention that 
might include modification of the conditions of super- 
vision or a request for a warrant/citation for revoca- 
tion/modification. 

The ninth category involved a mandatory request to 
the court or the U.S. Parole Commission for war- 
rant/revocation with no officer or supervisor discre- 
tion, that is, revocation is mandatory. The tenth 
category, which involved the officer arresting the of- 
fender (excluding parolees), was indicative of the most 
punitive measure on the officer’s list of options. 


Developing the Program 


The next step was to introduce the study to the staff. 
Each staff member, from the newly appointed officer 
to the chief, was required to complete a questionnaire. 
In the questionnaire each officer was given the sanc- 
tion choices, as well as a list of the 23 categories of 
noncompliant conduct, and instructed to indicate by 
number which sanction the officer thought was appro- 
priate for each noncompliant behavior. The instruc- 
tions specifically asked officers to indicate their 
minimum response to each incident, emphasizing the 
need for the study to establish a baseline of the least 
action officers need to take for a given violation. Offi- 
cers also were encouraged to list any additional non- 
compliant actions they could think of, as well as any 
additional general categories of sanctions. 

The scores for each of the questions were tallied. 
Based on the results, some of the noncompliant behav- 
iors were combined. For example, under the 
“drug/substance abuse-related” category, all of the il- 
licit drugs were combined under a controlled sub- 
stance category because generally the sanction chosen 
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was the same regardless of the controlled substance 
the offender used. Based on the questionnaire results, 
the sanction the respondents chose most often for each 
behavior was assigned to the behavior. The study 
successfully identified most, if not all, noncompliant 
behavior encountered by the officers in the district and 
assigned a specific sanction for each behavior. 

Although the study gave a good indication as to how 
officers felt they should deal with certain noncom- 
pliant behavior, the probation office thought the 23 
catgories of behavior and the 10 categories of sanctions 
were too cumbersome to be the basis of the sanction 
program. It wanted a comprehensive, yet simple, sanc- 
tion program for identifying noncompliant behavior 
and choosing an appropriate sanction. Therefore, the 
probation office used an inductive process to arrive at 
three generic categories of violations and sanctions 
which would allow officers to use their discretion in 
selecting sanctions, yet would comply with specific 
guidelines for addressing noncompliant conduct. It 
developed its sanction program based on these three 
categories.Table 1 gives examples of violations in each 
of the three categories and indicates appropriate sanc- 
tions for each under the sanction program. 

All the officer must do is identify and document the 
violation or noncompliant conduct and refer to the 
sanction program manual. The officer determines 
whether the violation or noncompliant conduct falls 
under category 1, 2, or 3 and then reviews the sanc- 
tions recommended for the particular category. If the 
violation or noncompliant conduct is in category 2, the 
offender consults with his or her supervisor to deter- 
mine the appropriate sanction. If it is a category 3 
violation, the officer issues a petition for revocation, 
unless the officer or supervisor feels the matter should 
be submitted to the sanction committee for an alter- 
native solution. 

A category 1 violation calls for the officer to initiate 
a sanction within 3 weeks (15 working days) from the 
time the officer is made aware of an incident. The 
officer may, but is not required to, consult with the 
supervisor. Notifying the court or the U.S. Parole 
Commission also is optional. Category 1 violations are 
defined as ail nonrecurring technical violations; minor 
traffic infractions (unless they are a violation of a 
special condition of supervision); and petty offense 
conduct (punishable by 6 months or less in jail), unless 
an actual arrest occurs or such behavior is part of a 
continuing pattern of noncompliance. 

The recommended sanctions for a category 1 viola- 
tion are admonishing the offender orally, through cor- 
respondence, or at an in-office meeting; confronting 
the offender with ultimatums, setting limits, assign- 
ing minor restrictions, increasing reporting require- 
ments, or taking any other similar action; initiating 


more intensive supervision; and initiating “noncom- 
pliant staffing” with the supervisor or the supervisor’s 
designee. In drug cases, sanctions include increased 
testing; modification of services; increased frequency 
of counseling; referral to a community support group; 
or anything similar. The recommendations also allow 
for any action by the officer, short of court or U.S. 
Parole Commission intervention, that addresses the 
problem by the least restrictive appropriate means. 
The recommendations give the officer a tremendous 
amount of discretion in responding to offender non- 
compliance. 

A category 2 violation calls for the officer to initiate 
a sanction within 2 weeks (10 working days) from the 
time the officer is made aware of an incident. The 
officer must consult with the supervisor and must 
notify the court or the U.S. Parole Commission. If 
investigating and sanctioning the misconduct within 
2 weeks is not feasible or practical, the officer must 
notify the proper authority of the incident and devise 
a plan to follow up within that timeframe. 

The category 2 violations include an arrest other 
than for minor traffic violations; misdemeanant con- 
duct (punishable by up to 1 year in jail), whether 
arrested or not; recurring technical violations; failure 
to pay a financial sanction by a specific date; any 
positive urine specimen not justified by a prescription; 
one refusal to produce a specimen, two or more stalls, 
or four or more failures to comply with a treatment 
obligation or services; serious traffic violations; non- 
compliance with the special conditions of supervision 
that do not fall under category 3; behavior that puts 
public safety at risk; behavior which generates public 
notoriety; violation of electronic monitoring, first occa- 
sion; and recurring noncompliance regarding payment 
of fines or restitution. 

The recommended sanctions for a category 2 viola- 
tion are admonishing the offender orally, through cor- 
respondence, or at an in-office meeting; confronting 
the offender with ultimatums, setting limits, assign- 
ing minor restrictions, increasing reporting require- 
ments, or taking any similar action; initiating 
“noncompliant staffing” with the supervisor or the 
supervisor’s designee; in drug cases, increasing serv- 
ices; extending supervision; obtaining a letter of rep- 
rimand from the U.S. Parole Commission; initiating 
more intensive supervision; imposing a curfew; requir- 
ing 2 to 6 months of home detention (as an alternative 
to confinement); placing the offender in a community 
corrections center; placing the offender in drug treat- 
ment; placing the offender in residential drug treat- 
ment; having the offender sign an agreement 
regarding payment of fines and restitution; referring 
the matter to another investigative agency; notifying 
the Government if the offender has defaulted in paying 
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TABLE 1. SAMPLE CATEGORY 1, 2, AND 3 VIOLATIONS AND APPROPRIATE SANCTIONS 


Violations 


Sanctions 


Category 1 


1. 


Offender under supervision for Mail Fraud. No prior criminal record. 
Court orders drug testing for cocaine abuse. Offender misses one urinaly- 
sis (UA) and three counseling sessions in 3-month period. 


Offender under supervision for DUI at Lake Mead. Criminal history con- 
sists of numerous traffic infractions and several misdemeanor arrests. 
Court orders DUI school and community service. After 2 months, offender 
has not begun community service. 


Offender under supervision for Bank Embezzling. Has prior fraud convic- 
tions. Offender fails to submit monthly supervision report for 1 month. 


. Offender fails to submit second monthly supervision report. 
. Offender fails to submit third monthly supervision report. 


Offender under supervision for Wire Fraud. Has previous conviction for 
Wire Fraud. Court orders offender to pay $8,000 in restitution. During 
case review, officer learns offender has missed one payment and has 
made only partial payment on another occasion. 


Category 2 


Offender under supervision for Distribution of Cocaine. Has no prior 
record but does have history of cocaine abuse. Offender tests positive for 
cocaine after 7 months on supervision. 


Offender under supervision for Bank Robbery and is career criminal with 
history of heroin addiction. Offender is unemployed and misses UA test 
and tests positive for morphine after only 3 months on supervision. 


Offender under supervision for Aiding and Abetting in the Distribution of 
a Controlled Substance. Has prior conviction for DUI. Court orders UA 
testing because offender admitted to experimentation with marijuana and 
cocaine in the past. Offender denies any addiction or abuse and is medical- 
ly sound. Offender reports for UA test and is unable to produce specimen 
(stall). Two weeks later, offender is again unable to produce specimen. 


Offender under supervision for Possession of Counterfeit Currency. Has 
no prior record. Court orders electronic monitoring for 4 months. After 1 
month, offender violates electronic monitoring policy. 


Offender under supervision for DUI at Lake Mead. Has two prior misde- 
meanor convictions. Offender is unemployed and is arrested for Petty 
Theft, but case is dismissed. Officer proves through preponderance of evi- 
dence that offender did, in fact, commit Petty Theft. 


Offender under supervision for Bank Embezzlement. Has no prior record. 
Court orders offender to pay $2,000 fine. During first 16 months on 
supervision, offender misses five payments, three in last 3 months. 
Offender is on welfare and has no other source of income or assets. 


Category 3 


Offender under supervision for Possession of a Controlled Substance. Has 
two prior arrests for possession of drugs. Offender is arrested by police 
for possession of 12 grams of cocaine. Preponderance of evidence shows 
offender did, in fact, possess cocaine. 


Offender under supervision for Wire Fraud. Has two misdemeanor and 
one felony conviction. Court orders offender to submit to drug testing 
because offender has history of using controlled substances. During 
offender’s first 2 years on supervision, offender has four positive UA’s for 
cocaine. 


Offender under supervision for Unarmed Bank Robbery. Has lengthy 
prior record. However, the last arrest before the current one was more 
than 10 years ago. Court orders search and seizure. Officer receives infor- 
mation that offender is in possession of a firearm. Offender’s residence is 
searched and a firearm is confiscated. 


Offender under supervision for Income Tax Evasion. Court orders drug 
testing because offender admits abusing marijuana and PCP. Offender 
has shown a belligerent and negative attitude towards supervision. 
During one office meeting, offender becomes very agitated and aggres- 
sive. Offender lunges at officer and has to be restrained. 


Officer admonishes offender during in-office meeting. 
Issues ultimatum that further noncompliance will result 
in adverse action that may include notice to court. 


Officer sends letter to offender with an ultimatum that if 
offender does not begin community service by specific date 
and does not complete specified number of hours per week, 
officer will report matter to court. 


Officer admonishes offender by telephone. 


Officer admonishes offender in writing. 
Officer refers to category 2 options. 


Officer schedules in-office meeting to discuss reasons for 
nonpayment and offender’s financial status. 


Officer staffs case with supervisor and reports to court 
that they have admonished offender and have required 
offender to attend counseling sessions four times a month. 


Officer staffs case with supervisor and either informs 
court that they placed offender in community corrections 
center for 4 months (through legal procedure) or recom- 
mends revocation, depending upon offender’s history. 


Officer staffs case with supervisor and reports to court 
that they have had “noncompliant staffing” with offender, 
have conducted a skin check which had negative results, 
and have increased the frequency of UA testing. 


Officer staffs with supervisor and reports violation to 
court. Court orders more intensive supervision. 


Officer staffs with supervisor and reports investigation to 
court. Officer informs court that officer has provided more 
intensive supervision, has placed offender on a curfew for 
next 3 months, and has required offender to search for job 
8 hours a day and provide verification. 

Officer consults with supervisor and reports to court. 
Officer advises court that officer has notified U.S. Clerk’s 
Office/U.S. Attorney’s Office of problems with delin- 
quent/default payments with offender and has referred 
offender to vocational training- 


Officer petitions for revocation of supervision. 


Officer thinks offender’s supervision should not be revoked. 
Instead, offender should be placed in residential drug treat- 
ment (providing funds are available). Matter is referred to 
sanction committee, which agrees with officer. Officer notifies 
court, and offender is placed in residential drug treatment. 


Officer petitions for revocation of supervision. 


Officer petitions for revocation of supervision. 
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a fine; requesting a court hearing for formal admon- 
ishment by the court; issuing a summons for a proba- 
tion revocation, if appropriate; issuing a summons for 
a preliminary interview, if appropriate; and obtaining 
a court or U.S. Parole Commission warrant, if appro- 
priate. 

Category 3 violations call for a mandatory petition 
for a warrant or summons for revocation of supervision 
within 1 week (5 working days) after the officer is 
made aware of the incident. If the officer believes that 
a less severe sanction should be pursued, then the 
officer must refer the matter to the sanction commit- 
tee. The sanction committee is composed of the officer, 
the officer’s supervisor, and a designated member of 
management, normally the chief or the deputy chief. 
If an officer, for example, has an offender with a 
category 3 violation, but the officer does not want to 
revoke supervision and has a feasible alternative plan 
of intervention, the situation is a matter for the sanc- 
tion committee. The committee discusses the problem 
and possible solutions. The committee’s final recom- 
mendations are based on majority opinion. 


Category 3 violations are any felonious conduct 
(whether the offender is arrested or not) that the 
officer can clearly establish by a preponderance of the 
evidence; chronic violations of category 1 and recur- 
ring violations of category 2 where intermediate sanc- 
tions were ineffective; recurring noncompliance with 
any special condition where intermediate sanctions 
were ineffective; possession of a controlled substance; 
possession of a firearm or dangerous weapon; second 
or subsequent electronic monitoring violations; second 
or subsequent DUI; four or more positive urinalyses; 
six or more failures to comply with treatment obliga- 
tions or services; conduct posing imminent threat of 
serious physical or financial harm to others; actual 
threats made against the public welfare; actual 
threats made against probation or court personnel. 
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In addition to establishing the categories of viola- 
tions, the study also produced additional policy guide- 
lines for some types of noncompliant behavior. These 
include factors for the officer to consider when dealing 
with drug/substance abuse-related behavior and ar- 
rests/convictions of offenders, including allegations of 
criminal misconduct. Also included are instructions 
for handling high profile offenders and sealed and 
sensitive cases. 


Assessing the Program’s Effects 

The probation office has used its sanction program 
since March 1993 and reviews the program semiannu- 
ally. It encourages all officers, through their supervi- 
sors, to make suggestions to improve the program. 
Initially, the biggest problem in instituting the pro- 
gram was getting the officers to refer to it when they 
deal with noncompliant offenders. Some forget to use 
it. However, management made every effort to remind 
officers of the sanction program, especially during case 
reviews and preparation of violation reports. The pro- 
bation office also uses caseload reviews (in which an 
officer’s entire caseload is reviewed by a management 
team) to ascertain whether the officer is using the 
sanction program, among other things. To date, proba- 
tion staff members have reported intermittent difficul- 
ties complying with some of the time restraints, but no 
program changes have been made. 


The probation office in the District of Nevada has 
created sanction guidelines to help officers respond 
responsibly and consistently to noncompliance inci- 
dents. As the probation office’s policy states, 


. . consistent and predictable consequences in response to 
offender violations will serve te protect the community, promote 
respect for the Judiciary, and encourage compliance and positive 
change in our offender population. This policy will serve to 
solidify our philosophy that a balanced approach to supervision 
will assure enforcement of Court orders, minimize risk, and 
provide for correctional treatment. 


Recruitment and Retention in Community 
Corrections: Report From a National 
Institute of Corrections Conference* 


Community Corrections Division, National Institute of Corrections 


levels of government are facing difficulty re- 

cruiting and retaining qualified staff that re- 
flects a changing work force and a changing work 
environment. The National Institute of Corrections 
(NIC) wished to address these issues by beginning 
to explore and assess the potential problems/obsta- 
cles affecting the profession and thereby arriving at 
viable solutions. The Community Corrections Divi- 
sion of NIC selected a variety of community correc- 
tions managers and others with specific experience 
in the field from around the country to explore the 
issues and to formulate possible solutions. 

They did so at a conference, “Recruitment and Re- 
tention,” held on September 15-16, 1993, in Alexan- 
dria, Virginia.’ This article reports on issues 
discussed at the conference and offers recommenda- 
tions for more successful recruitment and retention 
efforts. 

There was great disparity among the needs and 
concerns of the attendees in both recruiting and reten- 
tion. All appeared to receive more than enough appli- 
cations/resumes but were disappointed in the quality 
of the applicants. The attendees came both from the 
Federal and state level and operated under different 
regulatory guidance. It was therefore difficult to reach 
consensus on solutions to resolve issues adequately. 

Each state or Federal agency’s legal requirements 
for training or simply for procedures varied widely. 
Geographical diversity also contributed to a wide 
range of issues—in South Carolina it is fairly prestig- 
ious to work for the government, and as housing is 
affordable, a probation/parole officer may expect to be 
regarded as a person of some means in the community. 
In New York, however, officers must often consider 
moving away from the area as their families grow, for 
housing is extremely expensive. 

Why do people get involved in probation and parole? 
How can corrections management ensure receipt of 
the best qualified people, then ensure their retention? 
The seminar attendees discussed a myriad of areas in 
order to try and answer these questions. The discus- 
sions all focused on the following major areas: proba- 
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*J. Richard Faulkner, Jr., correctional program specialist, 
Community Corrections Division, National Institute of Cor- 
rections, coordinated the conference. This article is based 
on a report of the seminar prepared by Lynne Shaner of 
Shane(R) and Associates, Woodbridge, Virginia 
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tion and parole image, recruiting market, qualifica- 
tions, training, and motivation. 


Probation and Parole Profession Image 


According to the attendees, there are many different 
images, both within and outside of the profession. 
Because the public is not aware of what probation and 
parole officers do in many parts of the country, there 
may not even be an image. The profession is “close to” 
the legal profession and “close to” the law enforcement 
profession but does not have an identity all its own. 
Unlike some of the positions perceived as more glam- 
orous, such as police work, which is regularly men- 
tioned in the media, there is no vehicle for letting the 
general public know what is involved in probation and 
parole work. Generally, however, the image is accept- 
able but can always use a little work. Self-image is 
possibly the most important factor in overall image 
and needs to be reinforced if the profession hopes to 
retain experienced officers. Specific points of discus- 
sion were: 


e Before image can be addressed a clear mission 
statement must be determined. Most attendees 
agreed the mission “protect the public” should be 
removed from their statements and thereby elimi- 
nate the idea that the profession is law enforcement- 
related. The main reason people enter the field is 
to help others. Some states have a well-defined 
statement and have gone to the extent of having it 
placed on wallet cards to remind the officers. 


¢ The profession is often viewed as an agency at the 
bottom of the governmental hierarchy. 


e Insmall communities, but not necessarily in urban 
areas, probation and parole work can be prestig- 
ious. 


e Perceptions are so different that corrections pro- 
fessionals are seen as both blue collar and as white 
collar workers. Managers generally agreed that 
they expect white collar work but often treat the 
officers as blue collar employees. 


Market for Prospective Employees 


Partly because of a slow economy throughout the 
U.S., many more applicants than are needed apply. 
People with advanced degrees, former law enforce- 
ment officers, and military veterans routinely apply for 


positions. Often, however, finding the right person is 
challenging. Most areas are discovering the necessity of 
aculturally diverse and gender-balanced work force, and 
finding officers with fluency in a particular language, for 
example, can be difficult. Suggestions for finding ways 
to advertise in areas that might draw suitable applicants 
included tapping into small local newspapers, advertis- 
ing on community billboards, maximizing use of volun- 
teers as a potential pool of applicants, encouraging 
word-of-mouth announcement of job openings among 
workers who are members of a particular cultural group, 
and approaching local businesses and vendors and ask- 
ing them to team up with the agency to promote the 
image of the officers. The major drawback to formal 
advertising efforts is the lack of advertising funds. Spe- 
cific points discussed were: 


e Volunteers are an important source for officers. 
These people have already shown an interest in the 
profession by volunteering, and they are often put 
through he same background checks as the officers. 
Additionally, the agency has an opportunity to ob- 
serve the workers without having to pay them. Vol- 
unteers can be found through such organizations as 
the American Association of Retired Persons, church 
groups, associations, and job corps. 


e The military is an acceptable market, but with down- 
sizing, the military, especially the Army, is asking 
corrections departments for vacancies—so agencies 
do not need to actively recruit this market. 


¢ Police officers often have difficulty transitioning to 
the probation and parole mission. 


« The college market is good, and job fairs are an 
effective way of approaching new graduates. Coordi- 
nation with college officials may establish an intern 
program that costs the government very little and 
offers the students college credit. 


e Age is an issue at the Federal level because of regu- 
latory requirements which limit entry age to 37. 


e Paid advertising is difficult because of small budgets 
and is generally limited to special recruitment efforts 
such as a specific language need. Awareness adver- 
tising is too costly. 

e Gender is not an issue in and of itself. One concern 
discussed was the effect of pregnancies and extended 
maternity leave on the caseloads of the rest of the 

staff. 


Qualifications 


According to the attendees, anyone can apply for the 
positions as long as he or she meets the necessary 
experience and educational requirements and the of- 
ficers reflect the composition of the community. All 
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agreed that gender, lifestyle choices, and ethnic origin 
were not barriers to becoming probation/parole offi- 
cers. Age was an issue within the Federal agencies 
because of regulatory guidance. Significant discussion 
occurred regarding applicants with disabilities and 
their ability to perform the tasks. With some appre- 
hension, the consensus was that the disabled could 
perform the tasks and should be evaluated individu- 
ally. Many attendees agreed that former law enforce- 
ment officers often had difficulty adjusting to the 
profession. To clarify the agency’s beliefs and areas of 
concern it is important to have a clear mission state- 
ment evident and available to new and prospective 
employees. It can help them self-screen and can keep 
the work force focused on priority areas. Some specific 
points were: 


» Writing ability is important, and some agencies 
give tests to determine proficiency. Officers must 
be able to clearly articulate their reports and have 
them suitable for admission in court cases. 


e Substance abuse provided an interesting discus- 
sion. All jurisdictions tested for drugs, but there 
seemed to be some question as to what the “statute 
of limitations” was on drug use that would prevent 
employment. There is a feeling that often the best 
officers to work with drug offenders are those who 
have experienced the problem personally. Al- 
though drug use is not acceptable behavior once 
the officer is hired, how severe or recent can the 
officer’s previous use have been? 


e Desire to help people is a key qualification. If they 
do not believe in what they are doing they will not 
remain in the program. 


e There is a need for both young and old officers— 
again, the staff should reflect the composition of 
the community. 


e Educational requirements ranged from high 
school diploma or equivalent to a degree in social 
sciences with most requiring a bachelor’s degree 
in a related field. 


e Some administer a merit test to assess written and 
verbal skills and psychological profiles. 


- All appear to conduct substantive background 
checks. 


e There is no certification requirement. 


e There was a concern that officers needed to be 


“squeaky clean” in order to maintain credibility in 
the courtroom and prevent the defense from using 


officers’ backgrounds against them. 
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¢ During the interview process some use a panel 
composed of a line officer, a supervisor, and a 
specialist, while others offer individual interviews. 


Training 


Training was recognized as a critical, ongoing neces- 
sity. As the government continues to downsize, how- 
ever, many were worried that training might be 
somewhat curtailed. While training programs varied 
widely, all agreed that a base level of mandatory hours 
of training was necessary. It might be possible, too, to 
allow officers to move laterally into a training position, 
giving them new areas of responsibility and the possi- 
bility of ongoing job satisfaction, even without in- 
creased salaries. Specific points discussed were: 


e All have training programs and an associated pro- 
bation period that ranged from 3 to 18 months. 
During this period a new officer is assessed for 
long-term effectiveness. Often supervisors are 
hesitant to terminate a trainee during the proba- 
tion period unless they witnes gross inabilities, 
resulting in marginal officers entering the correc- 
tions profession. 


e Training varied greatly. Some required weapons 
training because they were authorized to carry 
firearms while others did not have authority to 
carry weapons—nor did they want it. 


e Self-defense training has taken on added impor- 
tance, given increased violence in society and a 
greater percentage of women officers, but still var- 
ied greatly. Some agencies give greater credence to 
negotiation skills. 


¢ There is no technical proficiency testing after the 
initial training period. 


Motivation 


Probation and parole officers see themselves as pro- 
viding an important service and find their greatest 
reward in job satisfaction and recognition. The major- 
ity of officers came into the profession to help people. 
Although money is a significant issue, it is not the most 
important motivator. It is important for management 
to provide a work environment that fosters productiv- 
ity and continually reinforces the individual officer’s 
sense of self-worth. Performance certificates, tickets 
to local sports games, jackets with insignia, and family 


social events were all mentioned as important tools to | 


use to encourage the work force. Team building 
seemed to be the single most important motivational 
technique to maintain officer effectiveness. Specific 
points discussed were: 
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e Offer officers the flexibility and freedom to use 
office time to get involved with another aspect of 
the operation. 


e Switch officer caseloads so that they do not con- 
tinually work with the same type of client. 


e Recognition for major events in the officer’s life is 
essential. Letters, cards, and telephone calls com- 
memorating birthdays, anniversaries, and jobs 
well done were all mentioned as ways of doing so. 


Reduce caseloads to a more manageable level so 
that the officer can see that his or her efforts have 
positive results. Some jurisdictions are using vol- 
unteers to help in this area and have met with 
great success. 


Since promotions are difficult, if not impossible, a 
lateral move could be perceived as a promotion of 
sorts. Officers may become inefficient and bored 
working cases, while a lateral assignment to the 
field, investigations, or presentencing could offer 
the variety needed to maintain the officer’s inter- 
est. 


Enforce EEOC requirements regarding harass- 
ment and other violations and handle resolution at 
the lowest possible level to preclude demoralizing 
people. 


Employees of the month/quarter/year often offer 
the recognition necessary to motivate a portion of 
the work force. 


Timely evaluations are important to show employ- 
ees that their performance and career is important 
to management. 


Forcing officers out of the office to conduct home 
visits, while difficult at first, reminds them why 
they came into the profession and rejuvenates 
their interest. 


Employee assistance programs and day care are 
real motivators to this generation of dual-income 
families. 


e Cash recognition is always appreciated. 


Some other noteworthy issues surfaced that offered 
helpful information. 


e Centralized treatment centers: Due to lengthy 
travel times in many areas, some jurisdictions 
have established central sites that are staffed with 
administrative, educational, and counseling per- 
sonnel. These facilities, when managed effectively, 
can help ease overcrowding in the prisons. Some 
call them day reporting centers, others term them 
community-based centers. 
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e Community police projects: The City of Alexandria 
detailed a new program in which volunteers are 
assigned to live in high crime areas and work out 
of their homes in order to show a presence and help 
curtail crime. Volunteers must commit to 1 year. 


Americans With Disabilities Act: Attendees spent 
a significant amount of time talking about the 
ability of physically disabled applicants to perform 
certain tasks. All agreed that each applicant would 
have to be considered individually but that many 
of them had experiences in which people with 
disabilities could perform the jobs; with some 
clearly defined realignment of functions, correc- 
tions could be more open to this population. Core 
tasks must be identified clearly in any an- 
nouncement to ensure fairness. 


EEOC: Every supervisor was clearly aware of the 
general rules. Some had stringent dress standards 
while others were very generic. Diversity pro- 
grams were enforced. 


Recommendations 


The attendees made the following recommenda- 
tions: 


¢ Some effort should be made to standardize re- 
quirements within the state and Federal commu- 
nity corrections profession. States operate within 
their own guidelines, which can differ down to the 
individual judges, often no two operating the same. 


e A national campaign should be organized and 
funded by the Federal Government to develop an 
image for the profession. It should be not necessar- 
ily a recruiting vehicle but a public service an- 
nouncement, professionally done, to let the public 
know of these unsung public servants. 


¢ Some standardization should be directed from the 
national level to ensure qualifications of probation 


and parole officers. Care must be exercised to 
preclude directing programs without the neces- 
sary funds; however, the benefit of such stand- 
ardization would be consistency within the field 
and possibly the ability for officers to transfer 
throughout the country without having to “start 
over.” Possibly a national certification require- 
ment could be instituted. 


Every jurisdiction should conduct an analysis that 
profiles its employees and target those areas 
where shortfalls occur. The agencies may be able 
to balance the work force by offering officers trans- 
fers between districts and even offices. 


Involve the FBI in a training program so that it 
has a greater appreciation of probation and parole 
officer functions. The FBI often uses parolees as 
informants and is not fully cognizant of the role of 
the officer. 


NOTE 


The conference attendees were: John Baron, deputy chief, Ham- 
ilton County Probation, Cincinnati, OH; Ed Barajas, correctional 
program specialist, National Institute of Corrections; Lesley Buben- 
hofer, chief probation and parole officer, VA; Michael Goss, deputy 
chief probation officer, Maricopa County Probation, Phoenix, AZ; 
Kenneth Howard, captain, Alexandria City Police Department, VA; 
Kermit Humphries, correctional program specialist, National Insti- 
tute of Corrections; Gene Johnson, deputy director, Virginia Depart- 
ment of Corrections, Richmond, VA; Eunice Holt Jones, chief U.S. 
probation officer, Southern District of New York, New York, NY; 
Keith Koenning, chief U.S. probation officer, Northern District of 
Ohio, Cleveland, OH; Mike Mason, supervisory special agent, FBI, 
Washington, DC.; Sharon Newman, public supervision coordinator, 
Oklahoma Department of Corrections, Oklahoma City, OK; Charles 
Page, Jr., manager, Selection and Training Standards, California 
Board of Corrections, Sacramento, CA; Joseph Papy, regional ad- 
ministrator, Florida Department of Corrections, Probation and Pa- 
role Services, Tampa, FL; and Richard Stroker, deputy executive 
officer, South Carolina Probation and Parole Services, Columbia, 
SC. 


Pretrial Diversion: A Solution to California’s 


Drunk-Driving Problem 


By LEA L. FIELDS 
Attorney at Law, San Diego, California 


IVERSION IS defined as “the halting or sus- 
pension, before conviction, of formal criminal 
proceedings against a person, conditioned on 
some form of counter performance by the defen- 
dant.” Such counter performance involves attending 
a program which may include treatment, counseling, 
and other educational devices aimed at changing the 
defendant’s behavior. The California Penal Code cur- 
rently provides for numerous pretrial diversion pro- 
grams. For example, a drug diversion program offers 
a second chance to the experimental user who has 
not yet become seriously involved with drugs. In ad- 
dition to programs like this one, which are specifi- 
cally provided for by the Penal Code, a statute 
provides for the creation of additional programs.” 
While a few states provide diversion for drunk driv- 
ers, California does not. This raises the following ques- 
tion: If the drug user can get a second chance in 
California, why not the drunk driver? This article will 
discuss pretrial diversion as it currently exists in 
California, emphasizing the drug diversion program; 
examine two diversion programs for drunk drivers 
currently used in Oregon and in one New York county; 
and propose that California use its statutory authority 
to implement a drunk-driving diversion program of its 
own. 


Pretrial Diversion in California 


California defines pretrial diversion as “the proce- 
dure of postponing prosecution of an offense filed as a 
misdemeanor either temporarily or permanently at 
any point in the judicial process from the point at 
which the accused is charged until adjudication.” 
California currently has specific statutes that set forth 
pretrial diversion programs in the areas of drug 
abuse,’ domestic violence,° child abuse or sexual mo- 
lestation,’ and bad checks® and for defendants who are 
retarded,” traffic violators,” and physically abusive 
parents.” In addition, one section of the California 
Penal Code provides for the creation of additional 
diversion programs, as each individual county may 
want to implement.” This statute has been used to 
create various programs throughout the state. For 
example, San Francisco has developed a standard 
program applicable to almost any misdemeanor of- 
fense. In addition to general criteria which are applied 
to all misdemeanor offenses, the San Francisco Pre- 
trial Diversion Project provides ‘eligibility require- 
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ments individually tailored to the specifics of each 
offense. Misdemeanor offenses included in the San 
Francisco Pretrial Diversion Project are battery”; as- 
sault with a deadly weapon or force likely to produce 
great bodily injury"; fighting, noise, offensive words”; 
burglary’®; theft’’; shoplifting’; grand theft’; receipt 
of stolen property”; vandalism”; and disorderly con- 
duct.” During one 12-month period,” the San Fran- 
cisco Pretrial Diversion Project diverted over a 
thousand cases.” 

Pretrial diversion benefits both the system and the 
defendant. Not only does pretrial diversion help alle- 
viate crowded court calendars and clear jail space, but 
it also provides defendants an incentive to stay away 
from criminal activity during diversion and to change 
their behavior. 


California’s Drug Diversion Statute 


A good example of pretrial diversion is California’s 

drug diversion program. This program is designed to 
identify the experimental or tentative user before he becomes 
deeply involved with drugs, to show the user the error of his ways 
by prompt exposure to educational and counseling programs in 
his community and to restore him to productive citizenship 
without the lasting stigma of a criminal conviction [and] this 
quick and inexpensive method of disposition, when appropriate, 
reduces the clogging of the criminal justice system by drug abuse 
prosecution and thus enables the courts to devote their limited 
time and resources to cases requiring full criminal processing. 


To be eligible for drug diversion the defendant must 
be charged with an offense of using or being under the 
influence of limited amounts of certain controlled sub- 
stances.” In addition, the defendant must satisfy a list 
of criteria which favor the first-time offender.”’ The 
defendant may ask for diversion at any time before 
trial begins, even after pretrial motions have been 
argued.” The district attorney reviews the defendant’s 
file to determine if the defendant meets the eligibility 
requirements. If the defendant is eligible, the district 
attorney must notify the defendant and the defen- 
dant’s attorney.” If the defendant consents and waives 
his or her right to a speedy trial, the court may sum- 
marily grant diversion or it may forward the case to 
the probation department, which investigates and de- 
termines if the defendant would benefit from the di- 
version program.” After it completes the 
investigation, the probation department informs the 
court and the court decides what program, if any, is 
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appropriate. If the district attorney finds that the 
defendant is not eligible to participate in the program, 
the district attorney files a declaration with the court 
which excludes the defendant” who is not entitled to 
a hearing on the issue.” 

Once the court has placed the defendant on diver- 
sion, the court stays any pending criminal charges and 
exonerates the defendant from paying any existing 
bail.** The diversionary period lasts for a minimum of 
6 months but no longer than 2 years. During this time, 
the defendant must attend counseling sessions and/or 
diversion classes supervised by the probation depart- 
ment. The probation department files progress reports 
with the court at least every 6 months. Ifthe defendant 
successfully completes the diversion program, the 
court dismisses pending charges and deems the arrest 
never to have occurred. The divertee may indicate in 
response to any question concerning his or her prior 
criminal record that he or she was not arrested or 
diverted for the offense.” If the defendant does not 
successfully complete the program, the court rein- 
states the original charges and sets trial. 

If a first-time drug user can get a second chance in 
California, why not a first-time drunk driver? Other 
states have pretrial diversion programs for drunk 
drivers. The Oregon pretrial diversion program for 
drivers convicted for the first time of Driving While 
Under the Influence of Intoxicants (DUID is an exam- 
ple of such a program. 


Oregon’s DUII Diversion Program 


Since 1981 Oregon has had a pretrial diversion 
program for first-time DUII defendants. This program 
is currently the only pre-conviction diversion program 
for drunk drivers in the United States. The program 
is intended for people charged with DUII who have a 
satisfactory prior driving record and who pose little 
risk of damage to others or property.” 

The person charged with DUII has three options 
available when arraigned: (1) plead guilty or no con- 
test; (2) plead not guilty; or (3) petition for entry into 
the DUII diversion program. During the first 14 
months that the diversion program existed, 12,291 
Oregonians chose the program instead of facing the 
DUII charge.” This figure represented 80 to 90 per- 
cent of all first-time defendants who were eligible for 
the program at the time.” The Motor Vehicles Divi- 
sion, which monitors the recidivism rate among DUII 
offenders, indicated that only 127 of the first 12,291 
diversion participants were subsequently convicted of 
DUII.” This figure represents a mere 1.1 percent 
recidivism rate among the diversion participants for 
that period.” This low rate of recidivism is impressive 
considering the fact that out of 4,505 drivers convicted 
of DUII in 1980 before the diversion program was 


available, 214 (4.8 percent) were subsequently con- 
victed again in the same year.” 

Oregon’s pretrial diversion program for first-time 
DUII defendants is essentially self-sustaining. The 
participants pay the state, the court, and the agency 
or organization providing the diagnostic assessment. 
Court administration costs are paid out of the state’s 
public funds created by property and state income 
taxes. In 1981, when the diversion program was first 
implemented, the average diversion filing fee paid by 
an offender was $274. Out of that, $100 went into an 
indigent fund to pay for offenders who could not afford 
the fee. It was anticipated at the time the fund was 
created that one-third of the people opting for diver- 
sion would be indigent.” Although the diversion filing 
fee has risen over the years,” a portion of it is still 
placed in the indigent fund. Funds to cover the cost of 
indigent offenders have always been adequate.“ 

To enter into the pretrial diversion program, the 
defendant must agree to follow certain conditions and 
waive specific constitutional rights.” The agreements 
used vary slightly throughout the state. A typical 
agreement requires the defendant to attest that: (1) he 
or she has no charge of DUII on the date of the present 
offense or within 10 years before the date of commis- 
sion of the present offense; (2) he or she is not partici- 
pating in a diversion program or any similar alcohol 
or drug rehabilitation program on the date of commis- 
sion of the present offense or within 10 years before 
the date of commission of the present offense had not 
so participated; (3) he or she has not been convicted of 
murder, manslaughter, criminally negligent homicide, 
or assault resulting from the operation of a motor 
vehicle; (4) that the present DUII incident did not 
involve a reportable accident“; or (5) the date of com- 
mission of the offense for which the agreement is 
petitioned is later than November 1, 1981. The defen- 
dant also has to agree to: (1) complete, at the defen- 
dant’s expense, a diagnostic assessment to determine 
the possible existence of an alcohol or drug abuse 
problem*’; (2) complete the program of treatment in- 
dicated as necessary by the diagnostic assessment’; 
(3) not use intoxicants in conjunction with the opera- 
tion of a motor vehicle”; (4) keep the court and the 
Motor Vehicles Division advised of current mailing 
and residential addresses at all times during the di- 
version period”; (5) waive any former jeopardy rights 
under Federal and state constitutions; and (6) pay the 
diversion filing fee.” 

One interesting aspect of the Oregon DUII diversion 
program is what happens to the defendant’s driving 
record when he or she enters the program. Carl R. 
Amala describes the process as follows”: When the 
Department of Motor Vehicles receives information 
that an individual has entered the program, the letters 
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“DIVR” are entered on the individual’s permanent 
driving record. The entry also includes the individual’s 
entry date and projected termination date in the pro- 
gram. If the person successfully completes the pro- 
gram, the DIVR notation remains on his or her record. 
If the person is withdrawn from the program, either 
because the person was not initially eligible or failed 
to comply with the terms of the diversion agreement, 
either the DIVR entry is changed to reflect the convic- 
tion™ or, if the individual is found not guilty, the DIVR 
is deleted from the individual’s record.” This informa- 
tion becomes crucial if the person is later arrested on 
an alcohol-related charge. If the individual is ever 
charged with another DUII, law enforcement officials 
quickly will be able to determine whether or not the 
person ever participated in the diversion program 
within the statutory 10-year period.” 

In 1983 the Oregon Legislature received pressure 
from Mothers Against Drunk Driving (MADD) and 
other organizations to enact tougher drunk-driving 
laws. The legislature closely reviewed several loop- 
holes in the statute and put into effect a revised 
statute. One of the 1983 amendments to the statute 
states that the court “shall” terminate the diversion 
agreement if the diversion participant fails to fulfill 
the terms of the diversion agreement.” A diversion 
agreement is often violated when the defendant is 
charged with DUII even if the defendant is later found 
not guilty of the new offense. Further, any use of 
intoxicants in conjunction with the operation of a 
motor vehicle may violate a particular diversion agree- 
ment.” Therefore, if a defendant were charged with 
DUII but later found to have a blood alcohol level 
below the required amount for the charges, the defen- 
dant’s diversion agreement would still be violated 
because the defendant was under the influence of 
intoxicants. 

Whether or not the DUII diversion program is right 
for a particular person depends on several factors.” 
The costs of the program, both financial and non- 
monetary expenses, should be balanced against the 
benefits that can be derived from diversion. In addi- 
tion to the financial expense, the offender must con- 
sider the time required to participate in the diversion 
program. Some individuals may find that participa- 
tion in the diversion program is not cost effective 
because of the time involved. The program itself lasts 
1 year in addition to the actual treatment time. The 
treatment a participant receives is determined by the 
evaluators of the program. 

These two costs should be weighed against the bene- 
fits derived from entering and completing the pro- 
gram. Avoiding increased insurance rates is one 
possible benefit. Since the DIVR entry is on the diver- 
sion participant’s driving record, the driver’s insur- 
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ance company may find out about it and raise the driver’s 
rates." On the other hand, the conviction of DUII re- 
quires the defendant to fill out a form” which guarantees 
that the insurance company will find out about the 
offense. This usually results in the insurance company 
cancelling the person’s policy or drastically increasing 
premiums. 

Another benefit to diversion is that the person’s record 
will not include a conviction. The stigma of a DUII 
conviction on one’s driving record may have a serious 
effect on one’s life, including the chances for future 
employment. Because the option for diversion is pretrial, 
successful completion of the program allows the individ- 
ual to report honestly to future prospective employers 
that he or she has never been convicted of a crime.” 

A further benefit to consider is lack of a license suspen- 
sion.™ A person in Oregon who is convicted of DUII faces 
a mandatory 1- to 3-year license suspension. The diver- 
sion participant does not face any license suspension.” 
When some potential diversion participants weigh these 
factors and possible consequences of participation in the 
diversion program, they may conclude that it is simply 
not worth their time or expense. 

Mothers Against Drunk Driving (MADD) typically 
supports strict penalties for drunk driving and op- 
poses any legislation that lets the drunk driver off in 
any way. Nevertheless, the Oregon MADD chapter 
generally encourages the diversion program as it cur- 
rently exists.® The state chairperson for MADD-Oregon 
stated that since the majority of drunk drivers are 
“social drinkers” and first-time offenders, diversion 
“wakes up” the drunk driver before he or she becomes 
a “problem drinker” and a repeat drunk driver.” How- 
ever, there are still parts of the diversion program 
which MADD would like to improve. One of these is 
the occasional abuse of judicial discretion. Even with 
the 1983 amendment, MADD has found that a sympa- 
thetic judge often will give a defendant who has failed 
to complete the program successfully a second chance 
to complete it. MADD-Oregon contends that an unsuc- 
cessful participant in the program should be sent to 
trial, as the statute provides.™ 

Under the Oregon drunk-driving statute a person 
never has to enter a guilty plea before entering the 
program. MADD-Oregon is currently in the process of 
submitting to the legislature a bill which would re- 
quire the defendant to enter a guilty plea before enter- 
ing the program. This, MADD believes, would create 
an even greater incentive to the defendant to complete 
the program successfully and would prevent judges 
from leniently offering the defendant a second 
chance.” 

In 1989 the Northwest Professional Consortium for 
the Oregon Traffic Safety Commission evaluated the 
effectiveness of the diversion program.” The study 
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compared recidivism for a randomly selected sample 
of 1987 DUII defendants who were diverted and a 
randomly selected sample of 1987 DUII defendants 
who were convicted.” The results suggested that de- 
fendants who were diverted had a lower recidivism 
rate than defendants who were convicted. 

There are two key differences between the diversion 
process and the conviction process for a first-time 
drunk driver. First, divertees are evaluated and re- 
ceive treatment sooner than convicts because convicts 
must wait for a trial date and can only proceed to 
evaluation and treatment at the conclusion of the trial. 
Second, convicts are tried and receive judicial sanc- 
tions consisting of community service or jail time, 
whereas divertees who complete diversion do not re- 
ceive sanctions.” 

Even the harshest of critics of the diversion process 
can see the benefit to divertees of quicker evaluation 
and treatment. For example, consider the conse- 
quences for a drunk driver who is not offered an 
opportunity for diversion. The person’s license would 
be suspended while he or she is awaiting a trial date. 
The trial date may take 6 months to 2 years depending 
on the court’s backlog. Meanwhile, the average defen- 
dant is still going to drive despite the suspended 
license, and if the defendant is a habitual or problem 
drinker, chances are good that he or she will be ar- 
rested again for DUII. When the defendant is finally 
brought to trial and convicted, his or her sentence will 
most likely include jail time, judicial sanctions, and 
possibly a treatment program. In contrast, offering 
diversion to the defendant makes treatment available 
almost immediately because there is no delay for a 
trial. 

In 1992 the Traffic Safety Division of the Oregon 
Department of Transportation evaluated the state’s 
traffic situation and found the following. After 11 years 
of using diversion, the fatal and injury accident rate” 
had declined from 1.15 to 0.78; nighttime fatal and 
injury accidents had declined by 42.8 percent; the 
percentage of fatalities that were determined to be 
alcohol-related had decreased from 50.9 percent to 
43.5 percent; and the DUII arrest rate from the state 
had decreased from 1,042.3 to 869.7 per 100,000 popu- 
lation.” Given the decline in injury and fatality rates 
caused by auto accidents during the time that pretrial 
diversion has been in effect, it is reasonable to believe 
that a correlation exists between the two. 


DWI Pretrial Diversion in Monroe County, 
New York 


Monroe County, one of the largest counties in New 
York, has a drunk driver diversion program which is 
very different from that used in Oregon. Unlike the 
program in Oregon, it is not for the first-time offender 


but for the second-time offender. Monroe County will 
not take the first offender because of the service and 
cost involved.” 


Under New York State law, a second arrest for Driv- 
ing While Under the Influence (DWI)” within 10 years 
of a DWI conviction is a felony charge. According to the 
Pretrial Services Corporation of the Monroe County 
Bar Association, the district attorney initially offered 
no reductions on the first DWI, so it took only a few 
years of this strict enforcement policy before offenders 
who were more than social drinkers began to reappear 
in the system.” By 1979 the tremendous increase in 
felony DWI arrests overwhelmed the entire criminal 
justice system.” Then the district attorney turned to 
the pretrial diversion program.” The Pretrial Services 
Corporation of the Monroe County Bar Association has 
operated this felony DWI diversion program ever since 
then. Hundreds of DWI defendants have received serv- 
ices that offered them the opportunity to resolve their 
alcohol abuse problem and reduce their pending crimi- 
nal charge.” The objectives of the pretrial diversion 
program are: 


1) to provide defendants with an opportunity to change their 
behavior by actively participating in treatment; 2) to reward the 
defendants for successfully completing diversion by allowing 
them to plead guilty to a reduced charge of DWI as a misde- 
meanor, thereby avoiding a felony conviction; and 3) to interrupt 
the defendants’ pattern of arrests by attempting to prevent any © 
future involvement with the law.*! 


The Pretrial Services Corporation of the Monroe 
County Bar Association describes the operation of the 
program as follows.” All felony DWI files are initially 
screened by the district attorney's DWI Bureau. De- 
fendants involved in serious personal injury accidents, 
or those with extensive criminal or motor vehicle of- 
fense records, are excluded from consideration. All 
others are notified through their attorney that they 
have the option of participating in the diversion pro- 
gram. A pretrial diversion counselor then interviews 
the defendant to assess the extent of treatment needed 
and whether the person would even benefit from di- 
version. All clients accepted into the program must 
immediately surrender their driver’s license for 1 year 
and agree to comply with a treatment plan and waive 
their right to a speedy trial. The client must then sign 
a contract which states that he or she agrees to abide 
by the terms of diversion. The lower court judge ad- 
journs the case for at least 6 months after receiving 
the signed contract. During the adjournment, the di- 
version counselor closely monitors both the client ard 
the treatment program. At the end of the period, the 
counselor makes a termination recommendation to the 
court based on the client’s demonstrated behavior 
change and attitudes related to drinking. Favorable 
recommendations result ina misdemeanor DWI plea, 
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while unfavorable termination results in prosecution 
of the felony DWI. 

The Monroe County Pretrial Diversion Program was 
created and is funded by STOP-DWI, a program which 
educates New York communities about the dangers of 
driving under the influence of alcohol and drugs. The 
program also provides funding to groups and organi- 
zations engaged in activities promoting alcohol and 
drug traffic safety.** STOP-DWI is supported entirely 
by local fines collected from drunk and drugged driv- 
ers. There has been much interest in determining the 
program’s effectiveness in reducing future DWI ar- 
rests. In 1987 the Pretrial Services Corporation of the 
Monroe County Bar Association evaluated partici- 
pants who had completed the program in the first 3 
years of its existence, 1981-83. The results showed 
that successful completion of the program signifi- 
cantly reduced recidivism.™ 

In 1992 the Monroe County Public Safety STOP- 
DWI Program conducted a study to determine the 
effects of the pretrial felony DWI diversion program.” 
This study revisited the earlier study population, to 
follow rearrests over a much longer period of time, and 
examined a new population of participants who had 
contact with the program between 1984 and 1987." 
Two changes had taken place in the program over the 
years: more clients had been accepted into the pro- 
gram*’ and there had been an expansion of services 
and positive changes in the therapeutic approach to 
alcohol-dependent clients in the 1980’s.™ Both of these 
changes were taken into consideration by the Monroe 
County Public Safety STOP-DWI Program in evaluat- 
ing the program’s effectiveness. 

The study first focused on a population of 580 clients 
who had initial contact with the program between 
January 1981 and December 1983.* Of those clients, 
307 were favorably terminated from the program, 148 
were unfavorably terminated, and 125 were not ac- 
cepted for the diversion services.” The study moni- 
tored rearrests over a period of 36 months after 
termination from the program or, in the case of those 
clients not accepted, from the point of last contact with 
the program.” The long-term study findings are shown 
in table 1: 


TABLE 1. PERCENTAGE OF CLIENTS REARRESTED 


% Arrested in 0-36 
Months 


11.1 


% Arrested in 
0-108 Months 


Favorably 23.1 


Terminated 


Unfavorably 
Terminated 


Not Accepted in 
Program 


17.6 31.1 


23.2 34.4 


December 1994 


The recidivism rate for the unfavorably terminated and 
unaccepted clients appeared to be highest within the 
first 3 years after conviction.” 

The 1992 study then focused on those seen by the 
program between January 1984 and December 1987.” 
Of the 770 clients in this group, the favorably terminated 
clients numbered 519, while the unfavorable group in- 
cluded 118 and the not accepted group numbered 133.™ 
The rearrest rates for favorable terminations were found 
to be comparable to those found in the earlier study: 9.2 
percent were rearrested within 36 months of program 
completion.” The unfavorable termination group had a 
15.9 percent rearrest rate for the same period.” Finally, 
the not accepted group had a rearrest rate of 19.4 per- 
cent, more than double the rate of the favorable termi- 
nation group.” 

In addition to the higher rates, the unfavorable and 
the unaccepted groups were rearrested within a signifi- 
cantly shorter period of time, averaging 13.3 and 12.3 
months respectively.” In comparison, those clients who 
successfully completed the program and who were later 
rearrested averaged 20.3 months to rearrest.” 

The success of this pretrial diversion program is due 
in part to the ongoing relationship between the pre- 
trial diversion counselor, the defendant, and the direct 
treatment process. Further, the program forces the 
defendant into treatment that he or she would not 
otherwise have sought because most drinkers will not 
admit to needing treatment.’ Most defendants enroll 
in pretrial diversion not because they want treatment, 
but because they want to avoid a felony criminal 
record. 

Participation in the program is also compelled by the 
fear of license suspension. Since defendants are re- 
quired to surrender their driver’s licenses for a 1-year 
period when they sign the pretrial diversion contract, 
“the loss of personal freedom and mobility forces them 
to restructure their lives.” Although many other 
states, including California, revoke a defendant’s li- 
cense, such action is not coupled with a diversion 
program. Because the two events are coupled in Mon- 
roe County, the defendant has more incentive not to 
drive: if caught, he or she will be dropped from the 
diversion program and face a felony conviction. 

The fear of a felony conviction is a final reason for 
the program’s success.” This fear stems from the 
person’s desire not to be labeled a “criminal” or “bad.” 
A felony conviction is a stigma that lasts a lifetime. It 
requires not only a mandatory jail sentence,” but a 
loss of other freedoms including the rights to vote, 
have a passport, register guns, hold public office, get 
licensed in certain professions, and hold certain 
jobs.’™ 

In general, the Monroe County Chapter of MADD is 
pleased with the Felony Pretrial Diversion Pro- 
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gram.” However, one of MADD’s complaints about 
the Felony Drunk Driving Program is that often the 
DWI charge is plea bargained down to a lesser 
charge.” MADD complains that when this happens, 
defendants are not offered diversion because the lesser 
charge does not include the diversion.’ Although 
generally the pretrial diversion process is considered 
a good one, MADD thinks it should be handled more 
consistently.’ Consistency will only occur if plea bar- 
gaining is prohibited. 

The district attorney’s office counters MADD’s com- 
plaint by stating that it strictly follows certain guide- 
lines in determining whether or not to offer a plea 
bargain.” If the person’s blood alcohol level is below 
0.12 percent, there are no aggravating circumstances, 
the person agreed to take the breath test, and he or 
she generally has a clean record, the district attorney's 
office will usually reduce the charge.” If the blood 
alcohol level is above 0.12 percent, the district attor- 
ney’s office may reduce the charge if: (1) a significant 
probable cause problem exists, (2) the situation is one 
in which the person’s employer would be required to 
fire the person due to the felony conviction, or (3) the 
person has a severe or terminal illness.” 


Pretrial Diversion for DUI Offenders in 
California 


If California finds it necessary to provide diversion 
for drug users, why not for alcohol users as well? 
Alcohol is a drug. Therefore, it follows logically that 
those who drink should not be treated any differently 
than those who take illegal drugs. Casualties that 
occur in California annually as a result of drunk driv- 
ers are not diminishing despite the enforcement of 
harsh sentencing procedures. The success of the Ore- 
gon and Monroe County drunk-driving diversion pro- 
grams shows that diversion can be another way to get 
the drunk driver off of the street. Creation of a pretrial 
diversion program for drunk drivers in California 
makes sense. 


Who Are the Drunk Drivers? 


There are more than 146 million licensed drivers in 
the United States.”” About 1.3 million, or almost 1 
percent, are arrested yearly for driving while intoxi- 
cated." In 1991 an estimated 19,900 persons died 
nationwide in alcohol-related traffic crashes, consti- 
tuting 48 percent of total traffic fatalities."* Although 
the problem drinker is particularly responsible for the 
majority of alcohol-related crashes,” drunk drivers, 
whether social drinkers or problem drinkers, gener- 
ally are or will become repeat DUI offenders. Many 
retain their licenses and continue to drink and drive 
while on probation. Others drink and drive after their 
licenses have been suspended or revoked. 
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The number of people killed in alcohol-related 
crashes in California has decreased 15 percent since 
administrative license revocation (ALR) and the lower 
(0.08 percent) blood alcohol content (BAC) laws went 
into effect in 1990. ALR allows police officers to confis- 
cate the license of a drunk driver at the time of the 
arrest so that he or she immediately experiences the 
consequences of his or her actions. Currently 29 states 
have an ALR provision because it has proven to be one 
of the most effective methods for reducing drunk-driving 
crashes."® During California’s first year of enforcing 
ALR, more than 280,000 licenses were administra- 
tively suspended by the Department of Motor Vehi- 
cles."’ Nevertheless, during a 1-year period ending in 
June 1991, 2,120 Californians were killed in alcohol- 
related crashes”* and 59,091 people were injured.”® 
These statistics indicate that something more must be 
done to control the problem of drunk driving in Cali- 
fornia. Pretrial diversion may be the answer. 


Alcoholism Can Be Treated 


California’s current drunk-driving laws are aimed 
toward punishment and deterrence. Much of this leg- 
islation has been promoted by MADD. The mission of 
MADD is to stop drunk driving and to support its 
victims.” During its 10th anniversary in 1990, 
MADD renewed its focus on two primary goals: aiding 
the victims of alcohol and other drug-related crashes 
and reducing the incidence of impaired driving.™ 
MADD chapters work diligently to accomplish goals 
on the state level. Since 1981 more than 1,200 state 
laws have been passed as a result of MADD’s efforts.” 


A driver convicted of Driving While Intoxicated 
(DUD) in California may receive a variety of stiff pun- 
ishments including county jail; state prison; fines and 
penalty assessments; drinking and driving treatment; 
vehicle impoundment or forfeiture; license restriction, 
suspension, or revocation; ignition interlock; and pro- 
bation.’” Another term which has been imposed quite 
frequently recently is the MADD Victim Impact Panel. 
These panels are composed of three or four victims of 
drunk-driving crashes who tell their stories to defen- 
dants. The goal of the program is to enable defendants 
to understand their crime from the victim’s perspec- 
tive and thus to choose never again to drink and drive. 
Although the Victim Impact Panel has an obvious 
emotional effect on the attendees, to date no study has 
assessed its success.’ 


In 1991 William N. Evans conducted a study evalu- 
ating seven anti-drunk-driving laws.” He examined 
preliminary breath tests, sobriety check-points, no- 
plea-bargaining provisions, mandatory jail sentences, 
open-container laws, and administrative license sanc- 
tions. None of these measures, with the possible ex- 
ception of breath tests and sobriety check-points, had 
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any effect on motor-vehicle fatalities.° These drunk- 
driving laws are ineffective because they do not reach 
the crux of the problem: the behavior of the drunk 
driver. Alcohol, like illicit drugs, can become an addic- 
tion, and addiction can only be controlled by treating 
the addict, not by creating more laws. 

As the 1989 Northwest Professional Consortium 
study of the Oregon program indicated, those persons 
who diverted had a lower rate of recidivism compared 
to those convicted because they received treatment 
earlier. Those convicted would have to wait months for 
trial. In the meantime, those with a real alcohol prob- 
lem would still drive despite their suspended licenses, 
thus risking another DUI. In California once a defen- 
dant gets to trial and is convicted, the sentence re- 
ceived may not even include probation. If it does not 
include probation, the drunk driver will not receive 
any treatment as part of the sentence. If probation and 
treatment are received, the treatment currently im- 
posed at sentencing is quite minimal and does not 
include an ongoing relationship with a treatment 
counselor. 

For example, in San Diego County those currently 
convicted of a first DUI offense will participate in an 
alcohol counseling and education program primarily 
given in a classroom setting. There are only three 
face-to-face contacts with a counselor.” This minimal 
treatment is the primary response to DUI offenses 
because there are just not enough police force, judici- 
ary, or jail space to enforce increased penalties. As a 
result, the public perceives that the laws will not be 
enforced.’ 

The person who drinks and chooses to drive will 
continue to do so because either that person believes 
he or she will not get caught, or, if caught, he or she 
will not be severely punished. The unsupported threat 
of increased penalties is not sufficient to achieve long- 
term changes in habitual drinking and driving behav- 
ior.’ Experts believe that the prospect of jail time or 
loss of a driver’s license may be effective in getting the 
attention of the habitual drunk driver who has never 
been caught, “but unless treatment is available to 
capitalize on this attention, powerful habits will re- 
emerge as the memory of punishment fades.””” If 
California is already using rehabilitation instead of 
retribution for the drug abusers, California should be 
using it for the alcohol abuser. 

On June 13, 1993, the National Chapter Board of 
Directors of MADD passed a resolution opposing di- 
version programs for DUI offenses.’ This resolution 
is contradictory to the mission statement of MADD, 
which includes the goal to stop drunk driving. The only 
way to stop drunk driving is to change the driver’s 
behavior, which is not accomplished by merely the 
enforcement of strict penalties.’ As stated above, 
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both the Oregon and the Monroe County, New York, 
MADD chapters have seen the benefits of diversion 
programs. Considering the low rates of recidivism 
resulting from both programs, it is surprising that 
MADD would oppose a program that would keep 
drunk drivers off the road. 


How the Program Should Be Set Up 


The goals and procedures in a diversion statute for 
DUI drivers would be similar to those in the analogous 
drug abuse statute. The statute would identify the 
experimental or tentative drinker before he or she 
became seriously involved with alcohol; treat the alco- 
holic by promptly enrolling him or her in educational 
and counseling programs in the community; and re- 
store the alcoholic to productive citizenship without 
the lasting stigma of a criminal conviction. 

Offering diversion to first-time drunk drivers rather 
than sending them to trial has clear benefits. Early 
treatment of first-time drunk drivers increases the 
chances of changing their behavior before they go back 
on the street, on a suspended, revoked, or renewed 
license, and kill themselves or others. 

California could follow the process already used for 
the drug diversion statute. As to the particulars spe- 
cific to drunk driving, California has two excellent 
models to follow with the Oregon and Monroe County 
programs. The indigent fund and DMV entry system 
used in Oregon are good recommendations because 
they ensure access to the program and efficient detec- 
tion of repeat offenders. California can also learn from 
these two programs’ mistakes. For example, the pro- 
gram should ensure consistency by limiting plea bar- 
gaining and judicial discretion in allowing the 
defendant who does not successfully complete the pro- 
gram to get another chance. The fact that the local 
chapters of MADD where these programs are being 
implemented have generally accepted the programs 
speaks favorably about their success. Both diversion 
programs meet MADD’s mission because they both 
contribute to reducing the incidence of drunk driving. 

Finding treatment programs to handle the diverted 
defendants is not a problem. Treatment programs are 
available to handle the treatment and counseling as- 
pects of any type of diversion program. Through the 
use of questionnaires and existing testing techniques, 
treatment providers can determine appropriate levels 
of treatment for diverted drunk drivers. In fact, some 
of these programs are already handling drug diversion 


cases. 


Some might argue that California has just too many 
first-time drunk drivers to handle a program similar 
to Oregon’s. Due to California’s size and the number 
of drunk drivers in the state, the cost of creating a 
pretrial diversion program for first-time drunk drivers 
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may be financially and administratively impossible at 
this time. But this argument must be weighed against 
the savings that would accrue by keeping first-time 
drunk drivers out of courtrooms and jails now and by 
preventing them from returning in the future. This 
will not happen if they do not get the treatment they 
need to change their behavior. Even if these argu- 
ments preclude diversion for first-time drunk drivers, 
California should at least explore treatment of second- 
time offenders. 

Whether California decides to choose to divert the 
first- or second-time offender, certain factors are com- 
mon to both the Oregon and Monroe County programs 
which must be maintained: (1) the defendant signs an 
agreement agreeing to the terms of the program; (2) 
defendants are evaluated to determine treatment 
needs; (3) defendants are carefully monitored; (4) the 
program is paid for by the defendant, either directly 
or indirectly; (5) the defendant is not released until 
authorities determine that the defendant has suffi- 
ciently completed the program; and (6) if the defen- 
dant does not successfully complete the program, he 
or she faces a conviction. 

The Foundation for Traffic Safety proposes that 
other factors must also be considered.’ The duration 
of the treatment must be long enough to change the 
client’s attitude and behavior while the client is still 
in the program. Alcohol abuse and intoxicated driving 
are habits which are difficult to break. Therefore, the 
client must practive alternative behavior until it too 
becomes habitual. This would mean a minimum treat- 
ment duration of 6 months, not 3 as it currently 
stands.” Also, the program must include goals beyond 
merely avoiding future DUI’s.’® These include helping 
the clients understand the possible risks and damages 
of alcohol abuse in their lives, focusing on how drink- 
ing and driving are counterproductive.” Further- 
more, the program must be able to accommodate 
different types of drinkers, for example, the social 
drinker and the heavy drinker.’* Finally, treatment 
must include training in problem-solving so that cli- 
ents are prepared to handle the unanticipated chal- 
lenges they encounter after concluding treatment, 
calling for the client to assume responsibility for self- 
monitoring and for seeking help to deal with any 
future manifestations of alcohol abuse. Such training 
should be given in a direct treatment process.’ Also, 
MADD would suggest that the Victim Impact Panel 
become a part of the program due to the apparent 
success of the panel.’“*° 


Conclusion 


Recent statistics indicate that drunk drivers are a 
problem in California. Under current law, those ulti- 
mately convicted of DUI may receive treatment, but 


by then it is often too late because the driver has 
already been charged with another DUI offense. 

Creating a pretrial diversion program for drunk 
drivers in California would protect citizens from un- 
necessary intervention of the criminal justice system, 
reduce court congestion and criminal justice costs, 
reduce crime, and improve the quality of justice. 

Oregon and Monroe County, New York, provide us 
with examples of how a successful diversion program 
for drunk drivers could be set up. Considering the low 
rates of recidivism exhibited in both programs and the 
support the programs receive from local MADD chap- 
ters, there is no reason why California should not 
adopt a similar program. A pretrial diversion program 
for drunk drivers would benefit both the drinker and 
the public in the long run by keeping drunk drivers off 
the street. 
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The Continuum of Force in 


Community Supervision 


By W. BRown 


OR MANY years, the field of community super- 
vision’ was dominated by the medical and case- 
work treatment model, and the desired 

academic credential for a probation or parole career 

was the master’s degree in social work. In recent years, 
however, community corrections has emphasized con- 
trol and accountability and deemphasized casework 
and rehabilitation. For example, the Federal probation 
system adopted an enhanced supervision model sev- 
eral years ago that states the “supervision mission is to 
execute the sentence, control risk, and promote law- 
abiding behavior (Probation and Pretrial Services Divi- 
sion, 1993). 


Along with control and enforcement supervision 
models has come the perception by many in community 
supervision that both the offenders they supervise and 
the communities they live and work in are more violent 
and hostile than in earlier years. The result has been 
a drastic change in the orientation of supervision offi- 
cers, who now want to be armed with firearms, per- 
sonal defense sprays (pepper, Mace, tear gas, and 
various combinations such as pepper and tear gas), 
stun guns, radios, cellular phones, handcuffs, and im- 
pact weapons (Brown, 1990; Linder, 1992). Thornton 
and Shireman (1993) comment on the changed role: 


Traditionally, community corrections workers have been compla- 
cent in matters of personal safety. They have seen workers retire 
from the system who have never been involved in a physical 
attack or a situation involving use of physical force. Since the 
primary focus was on rehabilitation, it was hardly likely that an 
offender would assault someone who seldom represented a threat 
to his or her freedom. However, with increased emphasis on 
enforcement and accountability, the role of the community cor- 
rections worker has changed. Too often, neither workers nor 
managers—both a product of earlier, less violent times—have 
adjusted their thinking or behavior accordingly. 


Unfortunately, some agencies may be providing offi- 
cers with lethal weapons such as revolvers and less- 
than-lethal weapons such as impact weapons, stun 
guns, and personal defense sprays with little or no 
guidance or training as to when their use is appropri- 
ate. Such situation is unfair and potentially unfortu- 
nate for everyone: the officer, the agency, the 
community, and the offender. The consequences of 
improper training can be serious. The officer because 
of lack of training may not use deadly force when 
appropriate and may be seriously injured or killed as 
a result. Or, the officer may use a higher level of force 
than required because the officer is unaware of inter- 
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mediate alternatives. Besides the obvious human 
tragedy, lawsuits for improper use of force are a con- 
sideration. As Nowicki (1994) explains, 


The use of force by police officers is a privilege that can only be 
used in limited circumstances. Officers are accountable for their 
use of force and may be judged by their departments, the public, 
or by the courts for any force they use. Generally, the higher the 
level of force used by an officer, the more scrutiny that incident 
will receive. Since you are accountable for anything that you do, 
you must be prepared to justify your conduct. 


The primary tool for providing guidance to officers 
in the use of force is called the continuum of force or 
the force continuum. The American Probation and 
Parole Association (APPA, 1994) in a position state- 
ment on weapons stated that “[w]ithin the focus on 
staff safety, community corrections agencies must de- 
velop a continuum of responses appropriate to the 
realities of service delivered, the specific tasks per- 
formed by all staff, and the existing statutory authority.” 


What is the Continuum of Force? 


What is this thing called the continuum of force? 
Geller & Scott (1992) explain the continuum of force 
as “a spectrum of control tactics from body language 
and oral communication to weaponless physical con- 
trol to nonlethal and lethal measures.” Remsberg 
(1986) reports that a trained officer who is facing a 
critical situation which might call for the use of force 
can mentally review the continuum of force options 
in a fraction of a second and come up with the proper 
reaction. According to Thornton and Shireman 
(1993): 


A use of force continuum is a model by which an officer can 
choose verbal and physical reactions to a subject’s behavior 
from a range of options and adequately stop the subject’s hostile 
behavior and establish command and control of the subject, but 
no more. The ultimate goal is to control the subject and situ- 
ation, without over-reaction. 


Most continuum of force models are similar and 
use the concept of a pyramid or a ladder. At the 
bottom are the least forceful and most reversible 
techniques and at the top, the most forceful and the 
least reversible. If there is a starting point or begin- 
ning in the continuum of force, it is usually the 
officer’s mere presence. At the top is lethal force, 
usually illustrated by the use of a firearm. Dorriety 
(1994) gives an example of a traditional law enforce- 
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ment continuum of force, starting with the least force 
option at the bottom: 

Deadly Force 

Intermediate Weapons 

Empty-Hand Control 

Verbal Direction 

Officer Presence 

After presence or command presence, as it is called 
in some models, force increases to body language and 
verbal commands. These are appropriate when offend- 
ers offer low-level resistance and present minimal 
danger to the officer. In traditional law enforcement 
models, the next level is usually control techniques 
and physical defense tactics followed by personal de- 
fense sprays as the threat to the officer becomes more 
serious. To be able to use control and defense tactics 
effectively, officers must practice them regularly and 
realistically. If they do not, personal defense sprays 
such as oleoresin capsicum (pepper spray) might be a 
safer option. When used properly, the oleoresin cap- 
sicum personal defense sprays appear to have fewer 
harmful consequences than either Mace or tear gas. 
Numerous Federal and local law enforcement agencies 
have replaced Mace and tear gas with pepper sprays. 
Using sprays rather than empty-hand techniques to 
control an offender also reduces the chance that either 
the officer or the offender will be injured. 

Next on the continuum of force are striking and 
jabbing instruments (batons, expandable batons, and 
blackjacks), which generally are not approved for use 
by most community corrections agencies. The final 
level on the continuum of force is deadly or lethal force. 
We generally think of firearms when lethal force is 
mentioned, but a lethal force response could involve 
any available weapon such as a baseball bat, a knife, 
or a vase. 

Because community corrections agencies generally 
do not have the same mission to respond and react to 
law violations as do traditional law enforcement agen- 
cies, most community supervision agencies expect the 
officer to withdraw safely from critical incidents 
rather than use severe force. Several misconceptions 
exist about using the continuum of force. One is that 
the officer determines the amount of force to use in a 
critical incident. The officer only responds to the force 
or resistance that the offender initiates. Once the 
offender ceases being aggressive, the officer stops or 
deescalates the use of force. Because of the structure 
of most continuum of force models, the misconception 
exists that the officer is required to start with the least 
force and move through each of the levels to arrive at 
the maximum force. Such is not true. The officer 
responds with the amount of force necessary to main- 
tain his or her safety. What may begin with a mild 
verbal command could immediately jump to the use of 
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a firearm, deadly force, if the offender, for instance, 
draws a knife and moves toward the officer (Brown, 
1994). 

Williams (1994) offers an innovative concept that 
dispels the misconception that an officer has to esca- 
late thorough the continuum to reach the proper level 
of force. Instead of thinking of the continuum as a 
pyramid or ladder going from the lowest level of force 
to the highest or most severe, Williams uses the con- 
cept of a wheel with the officer in the center, facing the 
aggressor. The wheel spins both ways. Instead of esca- 
lation or deescalation of force, there is only “reason- 
able force.” The options in Williams’ wheel are 
command presence, voice commands, controlling 
force, injuring force, and deadly force. Williams gives 
the following explanation of how the wheel works: 


For example, the officer receives information on a suspect who 
has been involved in a disturbance. The officer confronts the 
suspect. At this point, no weapons have been observed by the 
officer. The wheel of force will spin to a stop at Command Presence 
and Voice Commands and the officer identifies himself and tells 
the suspect to stop. 


As the suspect realizes the officer is speaking to him, simultane- 
ously recognizing the officer as a threat to his freedom, he reaches 
in his waistband and attempts to draw a partially concealed 
handgun. The butt of the weapon is now visible to the officer. The 
wheel of force now spins to Deadly Force. The officer’s weapon is 
drawn and leveled at the suspect. Meanwhile, the suspect reaches 
toward the handgun, but instead of drawing it, succeeds in 
pushing it through his waistband where it promptly falls through 
to his ankle, and onto the ground. The officer observes the suspect 
give up his attempt to draw a weapon, just before the officer’s 
trigger is pulled. The wheel spins to Controlling Force, and the 
suspect is given Voice Commands at gunpoint, and is safely taken 
into custody. The wheel of force will move in any direction based 
on the officer’s reasonable perception of the suspect’s apparent 
threat at any given moment. 


There are no hard and fast rules in the continuum 
of force; it is flexible and relative. Such flexibility may 
seem confusing in something that is supposed to serve 
the officer as a guide to the proper use of force. Flexi- 
bility is important, however, because, the standards 
that might justify force by one officer will not neces- 
sarily justify force by another officer. For example, in 
handling an aggressive, unarmed offender, a small 
nonathletic officer who has no defensive tactics train- 
ing might be justified in using a higher level of force 
than a much larger, stronger officer who has extensive 
martial arts training. Also, the officer’s response may 
be determined, in part, by the officer’s knowledge of 
the offender’s temper, background of hostility and 
violence toward authority figures, propensity to carry 
and use weapons, and martial arts skills. As Brown 
(1993) indicates, “The usefulness of such knowledge is 
one good reason for being familiar with the back- 
grounds of the persons you supervise. A history of 
violence is usually considered to be the most reliable 
predictor of future use of violence.” 
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If an officer must resort to force, an agency contin- 
uum of force that is well designed and well thought out 
will not only give the officer the necessary guidance 
but will assist both the officer and the agency if a 
lawsuit results from the use of force (Stewart & Hart, 
1993). On the other hand, if the officer exceeds the 
proper use of force, then the continuum of force can 
provide documentation that the officer used a higher 
level of force than prescribed by the agency and can be 
used against the officer (Remsberg, 1986). 

According to Dorriety (1994), Johnson v. Glick, 481 
F.2d 1028, 1973, is a leading case in establishing 
guidance to law enforcement on the use of force. In this 
case, the United States Court of Appeals, Second Cir- 
cuit, examined a civil rights action brought by an 
inmate on the use of excessive force. The court offered 
the following guidelines: 

In determining whether the constitutional line has been crossed, 
a court must look to such factors as the need for the application 
of force, the relationship between the need and the amount of 
force that was used, the extent of injury inflicted, and whether 
force was applied in a good faith effort to maintain or restore 
discipline or maliciously and sadistically for the very purpose of 
causing harm. 


The Federal Model 


Beginning in 1991, the Federal Probation and Pre- 
trial Services System incorporated a continuum of 
force model in training at its firearms instructors 
schools. Since 1993 the use of force model developed 
by the Federal Judicial Center (see figure 1) has been 
incorporated in a 2-day officer safety seminar con- 
ducted by the Federal Judicial Center for all Federal 
probation and pretrial services officers. The force 
model begins with the officer’s presence and then 
escalates to verbal commands, Cap-Stun (the personal 
defense spray approved for use by officers in the sys- 
tem), empty-hand control, and lethal force. 


Presence 


Although commonly not thought to constitute force, 
the mere presence of the officer represents authority 
and control. Presence is the proper level of force when 
the offender is basically compliant without additional 
direction from the officer. Kinesics, nonverbal behav- 
ior or body language, is part of the concept of presence. 
How an officer presents himself or herself to the of- 
fender is just as important—if not more important—as 
what the officer says to the offender. In fact, in inter- 
personal communications, 10 percent of what is com- 
municated is communicated verbally. The remaining 
90 percent is communicated nonverbally (Ouellette, 
1993a). 

Just as an officer should be aware of what his or her 
body language conveys, the officer should be able to 
read the offender’s body language. Being able to do so 


can clue the officer that an attack is imminent, can 
allow the officer more response time, and can provide 
the officer justification for the use of force. Physical 
danger signs indicated by the offender’s body language 
can provide a more accurate indication of the of- 
fender’s intentions than what the offender actually 
says. As Ouellette (1993a) points out, “It is easier for 
people to lie with words than with their body language. 
Body language is much harder to control than words.” 
Ouellette further advises that “[wJhen verbal and non- 
verbal communications conflict, we should rely on the 
non-verbal signals.” He gives three categories of non- 
verbal signals: 1) space, 2) eye contact, and 3) gestures 
and posture. 

How the officer stands is also important. The inter- 
view stance provides the officer maximum protection 
for most encounters. In the interview stance, the offi- 
cer steps back with the strong-side foot to a 45-degree 
angle. This position provides more stability than hav- 
ing the feet next to each other (the open stance). Also, 
if the officer is armed, this stance places the officer’s 
weapon further away from the person the officer is 
interviewing and allows the officer to move quickly. 
The officer should place his or her hands and arms at 
a raised level between the officer and the contact to 
provide further protection and separation as well as to 
allow the officer to react more quickly if he or she needs 
to avoid or block a blow. The officer can experiment 
with various hand and arm positions to develop sev- 
eral that appear natural rather than threatening. One 
example is the thoughtful or “Jack Benny” position. 
The strong side arm is vertical in front of the body with 
the hand under the chin and the weak side arm is 
horizontal in front of the abdominal area. This position 
both provides many of the vital body organs with 
additional protection from a blow or weapon attack 
and puts the hands and arms in a position to block an 
attack or counterstrike more quickly. 


Normally, the officer should stand 3 to 5 feet away 
from the offender to give the officer time to react if 
attacked—this is known as the reactionary distance. 
With practice, the officer can assume the interview 
stance naturally in a nonthreatening manner. The 
defensive stance comes into play if the contact becomes 
threatening. The officer drops his or her center of 
gravity, and thus adopts a stronger stance, and raises 
and extends the arms to a more defensive position. 
This is a combat position for when attack is imminent. 


Verbal Force 


The mind is the officer’s most powerful weapon, and 
verbal skills are one way in which the officer uses the 
mind to prevent or deescalate a crisis. The officer uses 
verbal force when the offender is initially resistant but 
becomes cooperative in response to verbal direction 
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Shoot/Strike 
Draw/Point Weapon 
Hand on Weapon 
Verbal Warning 
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OVERT 
HOSTILITY 


Actions will probably 
cause death or 
serious physical 
injury. 


Firearm / 
Lethal Force 


Various Defense 
Tactics 


Empty-Hand 
Control 


Cap-Stun 


Verbal 


Presence 


Use Cap-Stun 
Present Cap-Stun 
Hand on Cap-Stun 


Verbal Warning 


Actions are 
aggressively offensive 
and may cause 


physical injury. 


Heavy Control 
(Warning) 
Crisis Diffusion 


Light Control 
(Advise) 


Questioning & 
Assessment 


RESISTANCE 


Subject cooperative 
in response to 
direction. 


Defensive Stance 
Interview Stance 
Open Stance 


COMPLIANCE 


Subject cooperative 
without direction 


FIGURE 1. CONTINUUM OF FORCE MODEL DEVELOPED BY THE FEDERAL JUDICIAL CENTER 


(reprinted with permission) 


CONTINUUM OF FORCE 35 


from the officer. Once the officer gets the offender’s 
cooperation, no further force is necessary. During the 
early stage of the contact, the officer goes through a 
process of questioning and assessment to determine 
the status of the offender—hostile, friendly, coopera- 
tive, or suspicious. From questioning and assessment, 
the officer may escalate to light control commands if 
the offender resists court orders or officer instructions. 
For example, the officer may advise the offender that 
if the offender does not maintain employment, the 
officer will submit a violation report. If the offender 
reacts aggressively rather than cooperatively, the offi- 
cer uses verbal skills to deescalate the crisis before it 
becomes serious. Verbal techniques include using 
loud, heavy control commands or warnings such as 
“Stop! Do not come any closer.” If the offender displays 
more resistance and hostility, the officer should con- 
sider terminating the contact. 


Cap-Stun 


Cap-Stun is one of the many pepper sprays used for 
personal defense. Although some continuum of force 
models place agents such as Cap-Stun, Mace, and tear 
gas after empty-hand techniques (or defensive tactics), 
the Federal Probation and Pretrial Services System 
puts Cap-Stun before physical force in its model. It 
does so for several reasons. Federal probation and 
pretrial services officers do not routinely learn defen- 
sive tactics, although more are doing so. Therefore, 
using defensive tactics is simply not an option for 
many officers. Also, the use of Cap-Stun is less likely 
to result in injury to either the officer or the aggressor 
than is the use of empty-hand techniques. Even when 
officers are properly trained in defensive tactics, resis- 
tant offenders—who, frequently, because of mental 
illness or drug or alcohol abuse, are immune to pain 
and continue to struggle and resist—can injure offi- 
cers. 


The use of Cap-Stun is appropriate when the actions 
of the offender are offensively aggressive and may 
cause physical injury to the officer. More specifically, 
Cap-Stun should be used when an officer is facing 
injury less than serious bodily injury or death, which 
would justify the use of lethal force. Using Cap-Stun 
would be appropriate, for example, when an offender 
shifts from being verbally aggressive to making 
threats to harm the officer and moves with arms raised 
toward the officer. In such a case the officer should 
order the offender to stop and threaten to use Cap- 
Stun if the offender does not immediately cease the 
aggressive behavior. 


Empty-Hand Control 


The officer should use empty-hand techniques to 
defend himself or herself from the offender’s blows or 


strikes by using blocks, strikes, and evasive tech- 
niques and to control an aggressive or resisting of- 
fender with techniques such as wrist locks. As with 
Cap-Stun, empty-hand control or defensive tactics are 
used when the offender’s actions are aggressively of- 
fensive and may cause physical injury. In other words, 
the same level of force used against the officer will 
generally justify either Cap-Stun or empty-hand tech- 
niques. If the officer is proficient in defensive tactics 
and can easily control an aggressive offender, then for 
that officer empty-hand techniques might be a more 
viable option than Cap-Stun. However, it is important 
to remember that once touched, an initially calm of- 
fender could become extremely agitated or resistant to 
the control technique. The television series Cops often 
shows noncriminal types who are resisting control and 
handcuffing but are not overtly fighting the officer; it 
takes four cr five officers to control them. It is impor- 
tant to practice defensive tactics regularly in order to 
be able to use them without having to think about their 
mechanics and application. Without regular practice, 
significant physical skills can be lost in as little as 3 
months after intensive training (Whetstone, 1993). 
Empty-hand techniques may have to be used by the 
officer who is unable to draw his or her Cap-Stun, or, 
in some cases, who is unable to draw a revolver when 
it would otherwise be justified to use one. For this 
reason, it is wise for an officer to be proficient in 
several controlling, blocking, and striking techniques. 

Because the Federal Probation and Pretrial Services 
System has not approved impact weapons or stun guns 
for use by officers, they are not part of the system’s 
continuum of force. On most continuum of force mod- 
els, impact weapons fall between defensive tactics and 
lethal force. 


Lethal / Deadly Force 


Lethal or deadly force is justified when the actions 
of the offender will likely cause death or serious bodily 
injury to the officer. Lethal force and firearms are 
generally thought to be synonymous, but they are not. 
Many objects can be used to inflict deadly force. A 
motor vehicle is a good example of a potential lethal 
force instrument. For instance, if an officer is about to 
drive away from a contact when someone stands in 
front of the vehicle and begins to shoot at the officer, 
the officer may be justified in driving over the aggres- 
sor if a safe retreat is not feasible. To hit someone with 
a 3,000-pound vehicle is unquestionably lethal force. 
Another example of lethal force is an officer striking 
an offender with a baseball bat after the offender 
attacks the officer with a knife during a home visit. 

Before using lethal force or any physical force, an 
officer should attempt to retreat if the officer can do so 
without further endangering himself or herself. In a 


if 
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situation where an aggressor with a knife is threaten- 
ing to kill the officer and is closing in on the officer, an 
armed officer would not be expected to retreat if the 
offender is likely to pursue and stab the officer in the 
back. 

The use of lethal force is something that no officer 
ever wants to face but should be prepared for by the 
nature of the job. It is important to know when lethal 
force is justified on the continuum of force and to be 
prepared both mentally and physically to react with 
deadly force. One overlooked reality is that there are 
armed officers who simply are not prepared to take 
another person’s life, even in a clear case of self- 
defense. Mental preparation not only includes men- 
tally rehearsing possible “what if” scenarios but also 
the mental preparation to take another life. If the 
officer is not prepared to do so, then the officer should 
not carry a firearm which could be used against the 
officer and which the officer would not use as expected 
to defend the life of a partner. 


Conclusion 


The continuum of force is a vital element of officer 
survival training because it can “enhance an officer’s 
reaction time under combat stress” (Remsberg, 1986). 
The two main perspectives or theories in use of force 
training are to provide a large number of alternatives 
and, on the other hand, to minimize the options. Siddle 
(1994) prefers the latter option: 


The second theory maintains a more simplistic approach of 
keeping the response options to a minimum. The proponents of 
this system focus on a small number of techniques which officers 
can learn quickly and easily while developing skill and confi- 
dence. Although there are strong arguments for both views, the 
effects of stress and reaction time on decision making processes 
suggest that keeping the response options to a minimum are 
preferred. 


Siddle examined several studies of reaction time in 
relation to the number of response techniques and con- 
cluded that research confirms the concept that a smaller 
number of techniques are likely to increase officer sur- 
vival. If such conclusion is valid, then agencies should 
concentrate on teaching officers a few techniques which 
they can easily master and retain rather than a large 
number of complicated techniques which can slow down 
officers’ response time. 

The continuum of force is a relatively new concept to 
community corrections. With the increasing momentum 
to enhance the officer’s arsenal of weapons, more guid- 
ance must be provided to the officer on using these 
weapons. For some officers, the systems in which they 
work may not provide them with much more than the 
authority to use command presence and verbal com- 
mands. Others may have most of the weapons available 
to traditional law enforcement. In some cases accep- 
tance of weapons has been gradual, perhaps starting 
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with crisis intervention or verbal judo training, then 
adding defensive tactics and personal defense sprays, 
and finally including striking instruments such as the 
expanding baton and firearms. According to Thornton 
and Shireman (1993): 


The logical conclusion is that, if an agency is going to have officers 
involved in specific job functions (arrest, search, field contacts, 
electronic monitoring) and authorize the use of specific equipment 
(personal defense sprays, batons, firearms), the agency has a re- 
sponsibility to train. The base for any training in the above areas 
is the use of force continuum. 


Frequently officers receive technical training in using 
the weapons because the training obligation has been well 
established by case law. Unfortunately, however, officers 
may not be given adequate guidance as to when the 
weapons can be properly used. The latter type of training 
is difficult because the question of when to use a weapon 
does not have as clear an answer as how to use a weapon. 
Fundamentals of shooting techniques or reloading proce- 
dures are relatively straightforward. 


Agencies may have clear-cut policies on the use of force. 
For example, in the Federal Probation and Pretrial Serv- 
ices System, lethal force can only be used when the officer 
is faced with great bodily injury or death and retreat is not 
a reasonable alternative. How to apply the policy gener- 
ates dozens of “what if’ scenarios, and these scenarios 
may be the best way to teach the continuum of force. One 
training technique is to video tape a scenario depicting a 
realistic incident and then discuss the scenario in a group 
setting. Pertinent questions for group discussion include: 
What alternatives are open to the officer? What did the 
officer do that is right or wrong? What is known about the 
offender? What should the officer’s reaction be in the 
scenario? Then the group looks at variations of the sce- 
nario, changing the knowledge the officer had going into 
the scenario (for instance, stipulating that the offender 
had an assaultive history against authority figures) and 
increasing or decreasing the officer’s safety skills or level 
of weapons. 


The scenario method is probably the best way to get the 
officer to begin thinking about proper use of force. Unless 
the officer has given use of force some thought, the officer 
may panic if he or she has to make a split-second decision 
and may consequently make a poor and costly decision. 
Proper training is the best way to help ensure that the 
officer makes the right decision when facing a situation 
that calls for force. The best way an agency can equip its 
officers is to establish a continuum of force policy and then 
require training based on that policy. 


NOTE 


Por convenience, the term community supervision will be used 
generically in the article to refer to probation, parole, and pretrial 
services supervision and investigation. 
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The Educational Role of the 
Board of Parole 


By MICHAEL M. PACHECO 
Vice-Chairman, Oregon Board of Parole and Post-Prison Supervision 


ECENTLY, THE Oregon Board of Parole and 
RReest-rrison Supervision (Board) was criti- 
cized by crime victims’ groups and the Secre- 
tary of State’ for the Board’s purported lack of 
accurate bookkeeping. The fear was that such errors 
would result in an unwarranted early release and 
parole of certain prison inmates. The truth is, no one 
was released before they were supposed to be re- 
leased.” The criticism, however, brought an acute fo- 
cus upon an age-old conflict in criminal justice 
theory: punishment versus reformation of criminal 
offenders. Perhaps of greater significance was the 
realization by the general public that the Board 
wields only limited control over the release of some 
very dangerous offenders. 


Overview of Oregon Parole Law 


In Oregon, the Board of Parole was formally created 
in 1939 to identify and release “those inmates who 
[could] be released into the community under supervi- 
sion without unreasonable risk to the public at large.” 
Basically, there have been three different systems of 
parole used in Oregon since the Board’s creation: the 
discretionary method, the matrix system, and the sen- 
tencing guidelines.* 


The Discretionary Method 


Until January 26, 1977, the Board of Parole operated 
under a “discretionary” method of determining parole.” 
Under that system, the Board had full discretion in 
setting prison terms and making release decisions based 
on a set of statutory criteria that emphasized a consid- 
eration of a parolee’s risk of re-offending and the welfare 
of society. 


The Matrix System 


From January 26, 1977, until November 1, 1989, the 
Board set prison terms for inmates using established 
matrix ranges which were based on crime category rat- 
ings and history risk scores.° This matrix system was an 
early determinate sentencing system that employed the 
notion of proportionality wherein more serious crimes 
were deemed to deserve more serious punishment.’ 


Sentencing Guidelines 
The Oregon felony sentencing guidelines were devel- 
oped and adopted so that courts would punish each 


offender “appropriately” and also “to ensure the secu- 
rity of the people in person and property, within the 
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limits of correctional resources.”* Under the guidelines 
system, a judge imposes a “presumptive” prison term 
using an established “grid” that uses a criminal his- 
tory scale and a crime seriousness scale. The task for 
a sentencing judge thereby became a relatively 
straightforward process. Except in a few rare cases, 
the Board of Parole has no authority on any issue 
regarding the prison term but remains responsible for 
the person upon release on post-prison community 
supervision. 

The Oregon Board of Parole is an independent, ad- 
ministrative entity that complements but is separate 
from the Department of Corrections. Both agencies 
share the responsibility of reforming criminal offend- 
ers and of promoting public safety. 


Punishment vs. Reformation 


The Oregon state constitution provides that “[llaws 
for the punishment of crime shall be founded on the 
principles of reformation, and not of vindictive jus- 
tice.””° Following that mandate, the state must act 
with an underlying goal of reforming a criminal of- 
fender. 

As a utilitarian philosophy, the reformation sanc- 
tioning theory, like the deterrence and incapacitation 
theories, offers its own unique reasons and justifica- 
tions for punishment. Reformation, in particular, in- 
volves the prediction of several factors: 1) whether or 
not a particular offender is likely to re-offend and 2) 
how best to treat those classified as being in need of 
treatment to alter their criminal tendencies. 

Judging from the language used in article I, section 
15, of the Oregon constitution, the constitutional 
authors” focused criminal sanctioning on what Orego- 
nians as a polity believed then was needed to keep an 
offender from choosing to commit further crimes. In- 
deed, by 1949, it was generally believed that “[rjetribu- 
tion [was] no longer the dominant objective of the 
criminal law. Reformation and rehabilitation of offend- 
ers ha[d] become important goals of criminal jurispru- 
dence.”” 

The Oregon experience in criminal sanctioning has 
followed a clear intent to reform offenders.’® Law- 
abiding citizens apparently decided in 1857 to help the 
offender reform himself because the offender was de- 
monstrably incapable of self-reformation.'* That yes- 
teryear strain of thought has carried into 
present-day penological practice, though not in its 
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purest form. Today, the Oregon Department ofCorrec- 
tions offers a multitude of programs within the state 
correctional institutions that are geared toward the 
reformation of criminal offenders and their smooth 
transition into free society. As a consequence of these 
programs, the constitutional mandate to reform an 
offender can be said to have been followed, though not 
without the injection of morality by those who believe 
in punishment itself as a moral imperative. 

In Oregon, as perhaps in other states, there is a 
constant tension between those who believe in ref- 
ormation of criminal offenders and those who see 
incarceration and punishment as “just deserts.” Un- 
der this theory (sometimes called a justice theory), 
an offender is punished because he deserves it.’ As 
opposed to the reformation concept, it looks to the 
past and to the harm done by the offender. In Ore- 
gon, the focus on a justice-based system began in the 
1970’s and culminated in the adoption of the felony 
sentencing guidelines. As noted above, the relative 
merits of the justice perspective have received re- 
newed attention.”® 

The guidelines reflect a basic tenet of the justice 
theory: proportionality and “appropriateness” of pun- 
ishment. It is argued that the guidelines promote 
equity in the sense that similar crimes are to be 
punished similarly. Thus, a serious crime carries a 
serious penalty whereas a minor crime carries a less 
serious penalty. 

Under the guidelines, an offender’s need for treat- 
ment or the prediction about whether the person 
might re-offend play a minor role, if any at all. The 
established facts, in any given case, are the main 
determinant of an offender’s punishment. The trier of 
fact thus determines whether an offense was commit- 
ted, and the judge then imposes a sentence from the 
customary range of months of imprisonment. The 
severity of the crime, therefore, determines to a large 
degree the severity of the sanction. 

A justice theory in its pure form emphasizes the 
unpleasantness of punishment. If the punishment for 
prohibited conduct outweighs the gain, it is assumed 
that rational people will not commit those acts.” For 
some theorists, the unpleasantness might also serve 
to reform, deter, or incapacitate the offender. One of 
the problems with the justice theory, however, is that 
most criminal offenders typically do not subscribe to a 
conventional lifestyle. To them, prison may be neither 
a punishment nor a deterrent.® 

Because an offender “deserves” punishment, the jus- 
tice theory centers on the amount and duration of 
punishment imposed. That punishment is, in a sense, 
predetermined, and thus a Board of Parole is not 
needed until the offender actually goes on supervised 
parole. 


Dilemmas and Conundrums 


Most prison inmates are eventually released and, as 
parolees, they live under supervision that is an exten- 
sion of the state’s jurisdiction over them.”® What is not 
clear, though, is the extent to which the supervising 
authority of the Department of Corrections and the 
Board of Parole overlap. There appear to be undefined 
areas of “concurrent jurisdiction” over a parolee’s case. 
For example, the Department of Corrections is en- 
trusted with assisting an inmate in preparing a parole 
release plan, but the Board may defer release if the 
plan is inadequate. Likewise, a parole officer may 
recommend a local jail sanction for a parolee’s viola- 
tion of parole conditions, but the Board can disapprove 
and not impose the sanction. Another example of “con- 
current” jurisdiction can be found in sex offender 
cases. The Department of Corrections has authority to 
evaluate an inmate to determine whether a commu- 
nity should be notified of a soon-to-be-released person 
who has been convicted of a sex offense (or has a 
history of predatory sexual behavior). Yet the Board 
can recommend or impose the notification require- 
ment on its own motion. Finally, there is the case of a 
defendant sentenced to life imprisonment who actu- 
ally may serve, according to statute, as little as 10 
years of combined imprisonment and parole. 

These examples highlight some of the areas in which 
the demarcation line of authority between courts, cor- 
rections, and the Board is not clear. They also provide 
fertile ground in which dilemmas and conundrums can 
result. First, the general public still may be under the 
impression that when a person is sentenced to life 
imprisonment under the matrix system, that person 
is to be incarcerated for the rest of his or her life. That 
misunderstanding gives the public a false sense of 
security because given that particular sentence, the 
inmate is eventually released (pursuant to statute) 
back into the community. The Board, then, is seen as 
having been too “liberal” and perhaps uncaring about 
the community's concern regarding the inmate’s re- 
lease. It makes little difference that it was the public’s 
own elected legislators that passed the law allowing 
the inmate to go free. The Board still must explain to 
the public why the inmate is to be released. 

Asecond problem area arises because the Board does 
not directly supervise parole officers or hearings offi- 
cers. Thus, while the Board may have authority to 
impose parole conditions, it is through the officers in 
the field by which the Board exercises that authority. 
Accordingly, a parole officer, as a Department of Cor- 
rections employee, may determine that a parolee has 
violated his parole conditions but also that, as a budg- 
etary and prison overcrowding consideration, the vio- 
lation does not warrant a return to the institution. 
The Board may disagree and, as an exercise of its 


39 


40 FEDERAL PROBATION 


discretion, revoke the person’s parole, thus thwarting 
a possible objective of its sister agency. Under those 
circumstances, should the Board aid in the quest to 
reduce prison costs and overcrowding?” Or should the 
public’s safety always remain paramount? A decision 
to revoke parole obviously would affect the amount of 
freedom that the parolee enjoys. On the other hand, 
the Board could choose to continue the person on 
parole and thus help alleviate prison overcrowding 
and expense. That decision, while perhaps attractive 
to the budget-minded population, runs the risk of 
allowing a dangerous, criminal offender to remain in 
the community. Balancing the competing interests in 
these cases is a difficult and omnipresent challenge. 
Regardless of the path it chooses to follow, the Board 
must account for its decision and its underlying ra- 
tionale to governmental bodies, officials, and the gen- 
eral public. 


The Changing Landscape of Parole 


The future existence of the Oregon Board of Parole 
as a discretionary decisionmaking authority ap- 
pears to lie in its ability to clarify its mission and 
purpose in the Oregon criminal justice system. By 
clarifying its role, the Board can then make deci- 
sions that are in accord with the will of the general 
public and thus receive the full support of the legis- 
lature. 


The Board, and practitioners alike, should under- 
take an assertive approach to information dissemi- 
nation regarding parole rules and regulations. 
Presently, the Board is bound by and adheres to the 
cumbersome rules and rule-making procedures un- 
der the Oregon Administrative Procedures Act.” Yet 
those rules, as they apply to the Board, require 
notice of proposed rules and rule changes only to 
persons and organizations on its mailing list and to 
those who make a formal written request for the 
notice. The common person and the average lawyer 
are rarely aware of the administrative rules as they 
apply to them until they are already enmeshed in 
the system in some way, be it as victim, lawyer, 
defendant, or interested citizen. By that time, the 
avalanche of statutes and rules is overwhelming. 


The “public education” approach to the problem of 
public apathy would involve practitioners and the Board 
in public relations by way of speaking engagements, 
lectures, and presentations. These efforts could target 
schools, business and government organizations, the 
media, and. special interest groups such as victims’ 
rights groups. In delivering information to the public 
about parole law and how the Board functions and 
what its rules dictate, practitioners and the Board can 
engage in an ongoing dialogue with the public and 
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keep abreast of the public’s perspective on crime and 
punishment. 

An accurate determination of public support for the 
Board’s discretionary authority can aid the Board in 
setting priorities in its release decisions. For example, 
in the situation cited above regarding overcrowding, 
the Board likely would not find it difficult to release 
an inmate if the public knew that continued confine- 
ment meant more tax dollars needed to support the 
institution. In the worst case scenario for the voting 
public, it might even have to build new prisons to keep 
every parole violator locked up, an even more dreaded 
prospect. 

Likewise, in the case of the life sentence for murder 
in which the inmate serves 10 years or less in prison, 
information would help alleviate the public’s igno- 
rance and worry. If the public can gain a general 
understanding of the fact that most sentences imposed 
in court are rarely served completely, then the shock 
upon hearing about a feared inmate’s release may be 
lessened. If the shock or disappointment is not less- 
ened, certainly the release decision can at least be 
understood. Understanding is important because 
often it is the perception of parole as a fair and rational 
process that contributes to the legitimacy of parole 
within the criminal justice system.”” Consequently, it 
is incumbent upon practitioners and the Board to lead 
the effort in educating the public regarding the sen- 
tencing and parole process, but it is also a civic duty 
of us all to become better informed about these issues 
because they affect every one of us. 


Educating the public can also help in conveying to 
those outside the corrections field about the Board’s 
lack of control over an inmate’s prison term under the 
sentencing guidelines. Oregon’s legislators apparently 
have not fully informed their constituents about the 
consequences of the matrix system adopted in 1977 
and the guidelines that took effect on November 1, 
1989. On those dates, the Board’s discretionary power 
was significantly curtailed. The guidelines, in setting 
a determinate sentence for each crime, removed the 
Board’s flexibility to adjust a prison term according to 
the merits of each individual case. That means that if 
an inmate was determined by the Board to be danger- 
ous to society but fell under the guidelines, the inmate 
would have to be released when the guidelines said so, 
dangerous or not. A public educated on this point 
would then realize that the venting of their frustra- 
tions to the Board about a particular guidelines re- 
lease decision would be ill-conceived and misdirected. 
Accomplishing the “education goal” would also help 
maintain the Board’s credibility within the criminal 
justice system by making clear to other agencies and the 
public the Board’s own statement of purpose and mis- 
sion. 
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A second step in clarifying the Board’s role in the 
criminal justice system may lie in a realignment of its 
priorities to match more closely those of the declared 
legislative intent. As best as one can discern, the Oregon 
legislature has a two-faceted goal: to punish and, at the 
same time, to reform criminal offenders. 

By adoption of the matrix system in 1977, the legisla- 
ture made a significant philosophical change in the 
direction toward which the entire Oregon criminal jus- 
tice system was to operate. The ability to tailor a release 
decision to each unique offender had provided a flexibil- 
ity that promoted fairness. Yet, in removing the Board’s 
ability to “custom-fit” each prisoner with a unique prison 
term and parole period, the legislature essentially de- 
clared reformation of the offender to be secondary to the 
amount and duration of punishment. 

The legislature, again, diminished the Board’s author- 
ity by passage of the sentencing guidelines in 1989, 
thereby removing the Board’s ability to set prison terms 
and periods of post-prison supervision. Despite the accu- 
mulated wisdom and expertise of the Board’s members 
on parole matters,” the legislature found it best to set 
determinate sentences for all crimes. 

To reconcile the aim of the guidelines with the consti- 
tutional mandate to reform a criminal offender, one 
might conclude that the legislature deemed incarcera- 
tion itself as a method of reformation. The irony of the 
present situation is that an offender who knows he will 
be imprisoned for only a limited period of time may not 
be reformed or have any inclination to be so at all. If 
anything, the legislature has merely guaranteed the 
inmate a fairly definite release date. The notion that an 
inmate is somehow “entitled” to a predetermined release 
date. may well be an unintended consequence of the 
guidelines that lends credibility to the contract theory of 
parole, and thus the anticipated “strength” of a determi- 
nate sentencing system (predictability of sentence) may 
turn out to be its greatest weakness.” 

It is conceivable that in 1977 and again in 1989 the 
legislature completely missed the point in having a 
parole board because Board members are not disinter- 
ested and calculating actors working with a clear set 
of organizational goals merely because they have a 
guidelines grid. That view would suggest that the 
Board members’ decisionmaking was intentional and 
consequential activity carried out by rational and al- 
most robotic actions.” Instead, Board members’ ac- 
tions might not be the product of intention or of 
conscious choice or planning. Indeed, the notions of 
context and meaning that come into play in each 
prisoner’s case are central to a Board member’s view 
of decisionmaking.” As the Supreme Court has noted, 

In each [parole] case, the decision differs from the traditional mold 


of judicial decisionmaking in that the choice involves a synthesis of 
record facts and personal observation filtered through the experi- 


ence of the decisionmaker and leading to a predictive judgment 
as to what is best both for the individual inmate and for the 
community.”’ 


As a consequence of Oregon’s sentencing guidelines, 
the Board’s emphasis in responsibilities must now shift 
to supervision of the person while the person is out of 
physical custody and free in the community. If the “su- 
pervisee” violates the conditions of supervision, the 
Board can decide to impose sanctions. Presumably, it is 
the swiftness and sureness of the sanctions that serve as 
punishment with the hope of reforming the offender.” 
The Board’s priority should be to sanction quickly and 
appropriately and to adjust or modify conditions of su- 
pervision to best reform an offender. The sanction need 
not involve additional prison time. 

No one can predict the legal and political climate of 
tomorrow. But, for the Oregon prisoner, the pendulum 
of public attitude always seems to swing between two 
extremes: the desire for domestic tranquility (safety) 
and the blessings of liberty (freedom). For the Board 
of Parole, and those who appear before it, the task 
remains the same at either extreme: know the law, 
apply the law, and educate the public on the law. 
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Older Offenders on Probation 


By THOMAS ELLSWoRTH, PH.D., AND KARIN A. HELLE* 


HERE JS little doubt that the population in the 

United States is getting older. During the last 

decade, for example, the population over age 65 
increased by 23 percent. It is expected to grow by at 
least 10 percent during the 1990’s. Estimates indicate 
that as we enter the 21st century, 13 percent, of the 
population, or more than 35 million people, will be age 
65 and older. While the growth in the older population 
is expected to be significantly less in the 1990’s than it 
was in the 1980's, experts believe that the slowing of 
growth is only temporary (Kart, 1990). 

According to Kart (1990), a large segment of the work- 
ing population is expected to retire and exit the work 
force around the year 2020. This group, frequently re- 
ferred to as the “baby boomers,” will be 51 million strong 
and represent 17 percent of the population (Kart, 1990). 
Estimates are that by the year 2030, this population will 
swell to 66 million (Traxler, 1991). 

The concern as to whether significant social and medi- 
cal services will be available to provide for the impending 
retirement of such a large segment of the population has 
been voiced in Washington, DC, and echoed in every 
state. While the financial picture in many states has 
appeared to have improved over the last 2-3 years, 
policymakers, politicans, and agency administrators 
continue to seek new sources of revenue to meet the 
growing demands placed on the public sector without 
significantly increasing taxes. The need for services for 
the growing population of older citizens has significant 
policy implications for all public agencies, including 
those which are part of the criminal justice system. 


The Older Population, Crime, and Justice 


It should be of no surprise that changes in the 
demographics of the American population have had a 
noticeable impact on the criminal justice system. A sim- 
ple explanation for the increase in crime among the older 
population is that there now are more older people who 
can become criminal. Increases in the older population, 
coupled with a return to retributive and deterrent goals 
in the criminal justice system, have resulted in more 
citizens being brought into the criminal justice system 
and receiving longer—and, in some instances, manda- 
tory—sentences or sentences without the possibility of 
parole. Though older offenders represent the fastest 
growing age group in prison, the percent of them in 
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state prisons has remained unchanged in recent years, 
a figure which is somewhat misleading in view of the 
doubling of the Nation’s prison population during the 
1980’s (U.S. Department of Justice, 1994). 


The growing number of older offenders has become 
a source of concern among researchers and policy- 
makers who have attempted to isolate the causes of 
elderly criminality. Many have struggled to develop 
appropriate sanctions and treatment for older offend- 
ers, a problem exacerbated by a growing number of 
older offenders involved in violent serious offending, 
particularly murder and sexual assault. 


The question of how the criminal justice system 
should deal with the older offender becomes even 
more complex when one considers that researchers 
and policymakers have not agreed as to which age 
constitutes “older” or “elderly” (Newman, Newman, & 
Gerwitz, 1984). Many denote elderly persons as those 


having some type of restriction, infirmity, or limita- 


tion due to the aging process. Others would argue that 
the older population is healthier than ever before; 
hence, “older” is viewed as a more generally accept- 
able term than “elderly.” The most commonly ac- 
cepted age of 65 is associated with the age of 
retirement and eligibility for full social security bene- 
fits. The Uniform Crime Report identifies age 65 and 
older as the top age category. The Federal prison 
system and some states report ages 45 and over as 
constituting an older population. The Bureau of Jus- 
tice Statistics Offender-Based Transaction Statistics 
(OBTS) program reports data for a “40 and over” age 
category. The criminal justice system often uses ages 
55 and over as being “elderly” but may draw the line 
even higher if a sufficient number of cases exist in 
those groups for analysis (Newman, Newman, & Ger- 
witz, 1984). 


Regardless of where the age line is drawn, a growing 
debate has focused on the presence, or absence, of an 
elderly crime wave. Most disturbing was a dramatic 
increase in the rate of violent crime among the age 55 
and older population. Shichor and Kobrin (1978) re- 
port that aggravated assault accounted for 80 percent 
of all violent index crime among age 55 and older 
arrestees. In his later work, Shichor reports that eld- 
erly arrests for index crimes increased by 256 percent 
between 1964-79, while the rate of increase for all 
other age groups was 177 percent. Vito and Wilson 
(1985) concluded that arrest rates increased faster 
among the 55 and older population than among any 
other age group. This disproportion was confirmed by 
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Covey and Menard (1987) in an analysis of Uniform 
Crime Report statistics in which they reported that 
older offenders were more likely than younger offend- 
ers to be arrested for homicide, aggravated assault, 
and larceny and less likely to be arrested for other 
index offenses. 

On the other hand, arguments challenge the exist- 
ence of an elderly crime wave. Cullen, Wozniak, and 
Frank (1984) argue that the raw figures on elderly 
crime are quite low and remind us that when small 
increases in absolute numbers take place, the result is 
a rather large percentage increase. These authors 
state that the elderly tend to engage in larceny-theft, 
rather than violent acts. In a comprehensive examina- 
tion of crime trends between 1964-84, Steffensmeier 
(1987), using Uniform Crime Report data, states that 
elderly crime rates have been remarkably stable over 
time, reflecting how the shift in elderly arrest rates 
seems to parallel those in other age groups. In addi- 
tion, Steffensmeier’s findings fail to provide evidence 
supporting a disproportionate increase among the eld- 
erly for violent crimes. 

Issues associated with the elderly offender in prison 
are frequently discussed in the literature. While the 
number of such prisoners remains small, the primary 
concern focuses on the extent to which incarceration 
trends for older offenders will some day parallel the 
demographics of older people in society. Correctional 
administrators report that the needs of older offenders 
in prison differ from those of younger inmates, but few 
jurisdictions operate programs and services specifi- 
cally designed for the older inmate. In most states, for 
example, when older inmates are separated from the 
general population, it is usually because of medical 
and security reasons rather than the age of the inmate. 
Older inmates who are separated from the general 
population often find themselves in geriatric/medical 
units where counseling, vocational, and educational 
opportunities are limited. The cost of medical services 
has been identified as a significant concern for correc- 
tional administrators, and estimates of costs of 
$69,000 per year per older inmate are not uncommon 
(Ellsworth, 1993). 

Even though older inmates have age as a common 
denominator, they have significant differences as well. 
For example, Goetting (1984) describes four types of 
offenders who enter prison. The “old offenders,” con- 
stituting 41 percent of those studied, were serving 
their first prison term, having committed their crimes 
after reaching the age of 55. Forty-five percent of the 
respondents identified themselves as career crimi- 
nals, or recidivists. Asmall percent (2 percent) labeled 
as “oldtimers” served at least 20 years in prison, thus 
growing old while incarcerated. The remaining group, 
“young short-term offenders,” constituting 10 percent 
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of Goetting’s sample, had been incarcerated before 
reaching the age of 55. 


Alternatives to Incarceration 


The percentage of older offenders in state correc- 
tional facilities has remained stable in recent years, 
giving rise to the argument that their numbers remain 
small. But as we have seen, as a whole, the numbers 
have increased significantly. The field of community 
corrections, particularly probation, has not been im- 
mune to the change. McCarthy and Langworthy 
(1987) estimate that the number of older offenders 
under probation supervision may be four times the 
number of elderly in prison. Further estimates report 
the presence of approximately 100,000 persons age 
50+ on probation and parole supervision, with an 
expected increase of 60,000 new offenders added to the 
count each year. McCarthy and Langworthy (1987) 
view this population as the “single largest group of 
adjudicated older offenders” (p. 9). The growth in the 
number of older probationers may be due to several 
factors, including prison overcrowding, where judges 
may be reluctant to send older offenders to prison for 
nonviolent, nonserious offenses. Leniency by the 
courts may also be attributable to the belief that older 
offenders can receive better medical care, training, 
and education in the community than in prison. 

Studies have also identified significant differences 
between younger and older probationers. For example, 
both Shichor (1988) and McCarthy and Langworthy 
(1987) reported statistically significant differences be- 
tween the two groups in educational attainment, with 
Shichor’s study identifying 72 percent of the older 
probationers as never having completed high school or 
a GED, as compared to 43 percent of the younger 
offenders on probation. Younger offenders were as 
likely as older probationers to abuse alcohol, though 
younger probationers were more frequently identified 
as drug abusers than were their senior counterparts. 
As expected, older offenders were more frequently 
troubled with medical problems than were younger 
probationers, a problem compounded by the fact that 
one-third (34 percent) of Shichor’s sample reported 
being in a “very low family income” status. 

Both Shichor (1988) and McCarthy and Langworthy 
(1987) determined that the longer careers and lifespan 
of the elderly increase their likelihood of arrest by a 
margin of two to one. The increased rate of arrest also 
increases the likelihood of the older probationers and 
parolees having served a prior prison term, with 27 
percent of the older versus 10 percent of the younger 
probationers having served one or more prior prison 
sentences. Focusing only on older probationers, 
Shichor (1988) reported that older probationers were 
more likely than their younger counterparts to have 
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committed a violent offense, with approximately one- 
third of the male sample having been convicted of a 
sex offense. On the other hand, older female probation- 
ers were more frequently placed on probation for wel- 
fare fraud and theft offenses. 

What may appear to be a group of offenders with 
special needs under community supervision is, in fact, 
a group which may receive lenient treatment by the 
system. Almost two-thirds of Shichor’s (1988) sample 
of older probationers were being supervised at the 
medium and minimum levels. In addition, when ex- 
amining several presentence investigation reports, 
the writer specifically stated that a more severe pun- 
ishment would be justified if the offender had been 
younger. Factors such as poor health are frequently 
taken into account in the sentencing recommendation 
and are again a significant factor in determining the 
offender’s level of supervision, or how frequently the 
probation officer must maintain contact with the of- 
fender. 

To date, there have been few studies published 
which focus on the older offender under community 
supervision. In these studies the authors, plagued by 
incomplete information and small sample size, admit 
weaknesses in their findings. The present study is a 
further contribution to knowledge about older offend- 
ers on probation. 


Research Design 


The purpose of the present research was to provide 
a description of the older offender on probation in a 
midwestern state. In this state, the probation system 
functions on the local/county level. Because of that, 
the researchers feared that data would not be main- 
tained in a uniform format or stored in easily acces- 
sible data retrieval systems. While the counties 
differed in the manner in which they conduct proba- 
tion work, the researchers found that the format for 
the presentence investigation report was similar 
from one county to another, as was the risk-needs 
classification system which is mandated for use for all 
offenders placed on adult probation. 

Of the 87 probation departments within the state, 
six were chosen by stratified random sample based 
on the number of staff employed within the office. 
For example, small departments employed between 
1 and 9 officers, medium departments had from 10 
to 22, and large departments employed 23 or more 
probation officers. Within this state, and using these 
definitions, 68 departments were identified as 
small, 14 as medium, and 5 as large. Because of the 
inaccessibility of some departments due to geo- 
graphic location and an unwillingness to participate 
in the research, the researchers instituted an alter- 
nate purposive sampling procedure which took into 


account geographic location and department size so 
that those counties which agreed to participate were 
substantially,ifnotprobabilistically,representativeof 
allcountiesinthestate. Followingthecreationofthree 
geographic zones (northern, central, and southern), 
the researchers selected nine counties, two from the 
southern region (representing three counties because 
of their rural location and lack of population density), 
four from the central region, and three from the north- 
ernregion. Thethreesmall departments, fivemedium 
departments, and one large department reflected the 
distribution of departments by size within the state. 
Each department, when approached, was asked first 
to identify the number of age 55+ offenders on proba- 
tion. Lacking specific information at the time of first 
contact about the numbers of older offenders, the 
majority of departments greatly underestimated the 
size of this group. 

At the time of sampling, there were 4,281 older 
offenders on probation within the state. The final 
sample of 214 cases across nine departments repre- 
sented 5 percent of the age 55+ offenders under pro- 
bation supervision and is considered an adequate 
sample for the purposes of generalizing the findings 
to the population of older probationers in the state. 
While qualitative interviews were conducted during 
the course of this investigation, the results of the 
present research report demographic and descriptive 
data obtained from the presentence investigation re- 
ports and the adult probation classification system 
(risk and needs classification). 


Results 


Table 1 reports the geographic distribution of older 
offenders in the sample by geographic location and 
department size. Offense information was available 
from the presentence report on 214 cases, though 
incomplete risk and/or needs information made it nec- 
essary for the researchers to remove 31 cases from the 
sample. The table reports that approximately one-half 
of the subjects in the sample reside in the northern 
region. Coincidentally, this figure reflects the geo- 
graphic distribution of all probation cases in the state. 
The central region contributed 35 percent of the sam- 
ple, with the remainder from the southern region. 
Over half of the sample was identified in counties with 
medium size probation departments. Approximately 
one-third (34.6 percent) of the sample of older proba- 
tioners came from large departments. 

Table 2 identifies the conviction offense and the 
frequency of that offense for the sample of 214 older 
probationers. The crime of driving while intoxicated 
was the current offense of 32.2 percent of the sample. 
Forty-five “sex offenses,” including aggravated crimi- 
nal sexual assault, public indecency, indecent solicitation 
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TABLE 1. GEOGRAPHIC AND AGE DISTRIBUTION OF SAMPLE AND PROBATION 
DEPARTMENT SIZE 


55-64 65-74 75-84 85 Years Row 
Years Years Years and Older % 


Geographic Location of Probation Department 

South 19 7 12.1 
Central 43 26 35.0 
North 80 30 52.8 


Probation Department Size 

Small 21 
Medium 65 
Large 56 


Total (N=214) 142 
Column Percent 66.4 


TABLE 2. CURRENT OFFENSE OF OLDER OFFENDERS ON PROBATION 


Current Offense (%) Cum (%) 


Murder/ Manslaughter 1.9 
Aggravated Criminal Sexual Abuse/Assault 20.6 
Robbery 21.0 
Aggravated Assault ; 22.0 
Burglary ‘ 22.9 
Larceny Over $300 : 27.6 
Arson : 28.0 
Larceny Under $300 34.1 
Driving Under the Influence 66.4 
Drug Possession 68.7 
Disorderly Conduct 70.1 
Driving With License Revoked 76.6 
Forgery 79.4 
Weapons 83.2 
Public Indecency 84.6 
Unlawful Delivery of Controlled Substance 87.4 
Failure to Keep Records 87.9 
Battery 91.6 
Deceptive Practices 

Indecent Solicitation of a Child 
Criminal Damage to Property 
Illegal Sale of Deer 

Fleeing and Eluding 

Gambling 

Reckless Driving 

Lascivious Act With A Child 
Violation of Order of Protection 
Phone Harassment 

Fraudulent Tax Return 
Perjury 


Total 


46 
7 12.1 
; 40 6 1 52.3 
16 2 34.6 
29.4 3.7 5 100.0 
7 214 100.0 100.0 


of a child, and lascivious acts with a child, were listed 
as the primary conviction offenses for 21 percent of the 
sample. Of the offenses in this group, aggravated 
criminal sexual assault and aggravated criminal sex- 
ual abuse were offenses in 40 of the cases in this 
category. Driving with a revoked license was the sec- 


ond most frequent conviction offense (6.5 percent) in which the offender is placed on probation, requires 


the sample. 

Table 3 reports the risk assessment data for the 183 
cases for which data were available. Seventy percent 
of the older probationers had maintained a stable 
place of residence in the preceding 12 months. Eighty- 
four percent of the sample are believed to have main- 
tained employment at least 60 percent or more of the 
time in the previous 12 months. More than half (55.2 
percent) were identified as occasional or frequent 
abusers of alcohol, though most (96.2 percent) re- 
ported no drug use or interference with functioning. 
As for the overall attitude of the offender, approxi- 
mately one-third (31.1 percent) denied responsibility 
for their present legal status. An additional 16.4 per- 
cent were reported as not motivated to change. 

Data focusing on the criminal history and prior 
periods of probation and parole supervision are com- 
piled as part of the process of assessing the offender’s 
risk and are reported in table 4. One quarter (25.1 
percent) of the sample had a prior period of probation 
or parole supervision. Most of the offenders in this 
study had no prior felony convictions (84.7 percent). 
Approximately one-quarter (26.8 percent) had a con- 
viction for an aggressive assaultive offense within the 
previous 5 years, including the present offense. Data 
on misdemeanor arrests and convictions are not con- 
sidered when completing the risk assessment. 

Table 5 reports the data derived from the needs 
assessment. Offenders with high school or above edu- 
cational level comprised 40.4 percent of the sample. In 
41.5 percent of the cases older probationers were iden- 
tified as having adequate academic and vocational 
skills and abilities. In only one-fifth of the cases (20.2 
percent) were older offenders employed 1 year or 
longer. In 60 percent of the cases the respondents 
maintained secure employment, were homemakers or 
students, or were retired. Modest financial difficulties 
were reported in 47 percent of the cases. In 80 percent 
of the cases, older probationers were reported to have 
no adverse relationships with companions, and two- 
thirds (65 percent) were identified as well adjusted 
emotionally. Problems with alcohol use surface in that 
23 percent of the sample reported occasional abuse, 
and 31 percent demonstrated frequent abuse and a 
need for treatment. Most of the older probationers 
(86.9 percent) possessed the mental ability to function 
independently. Recurring handicaps or illnesses were 
reported in 23.5 percent of the sample. 
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Table 6 reports the combined risk and needs data for 
each case among the three groups of older probation- 
ers. Approximately half of the 183 cases were placed 
at the minimum supervision level. The reader is re- 
minded that a conviction for an aggressive offense 
within the previous 5 years, including the offense for 


placement in the maximum supervision category. 

When comparing risk and needs data, this may ex- 

plain the placement of one-third (33 percent) of the 

offenders on maximum supervision using the risk 

assessment and only 4.4 percent using needs data. 
Discussion 

The present results report that the greatest number 
of offenders on probation are experiencing their first 
period of community supervision for a felony offense. 
As mentioned, the risk and needs assessment from 
which the data were taken did not record misde- 
meanor arrests and convictions. One can only assume 
that an unknown number of older offenders have mis- 
demeanor arrests and convictions. 

Given the cited literature which portrays the crimi- 
nal justice system as being “easier” on older offenders, 
this population may be more problemmatic than once 
thought. We can refer to the risk and needs data 
presented to better understand that older offenders 
have significant problems in their lives, problems 
which most probation officers recognize but few are 
capable of addressing. Three-digit caseloads in many 
jurisdictions, including the state in which the present 
research took place, will inevitably force the probation 
officer to address the most immediate problem or the 
situation which, if left unresolved, will contribute to 
the older probationer committing a subsequent crime. 

Given that many older probationers are under su- 
pervision for both sex crimes and offenses associated 
with the operation of a motor vehicle (DUI and sus- 
pended license), the likelihood exists that a new victim 
will emerge from a probation system which is unable 
to provide the close supervision and treatment many 
older offenders need. In spite of the serious offenses 
committed by the subjects in this study, almost half 
were supervised at the minimum level. Only one-third 
of the sample was being supervised at the maximum 
level. 

Securing employment posed a significant problem 
for the age 55-64 probationer, where almost one-quarter 
were employable but unemployed. The lack of a suit- 
able income may contribute to both the financial diffi- 
culties and stress in marital/family relationships 
reported in the needs data. While drug use appears 
minimal among older probationers, alcohol is the drug 
most frequently abused. One-third of the sample was 
identified as frequently abusing alcohol. Again, probation 
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TABLE 3. RISK ASSESSMENT DATA FOR OLDER PROBATIONERS 


55-64 65-74 75-84 All 
Years Years Years Offenders 
(N=119) (N=57) (N=7) (N=183) 


Number of Address Changes in Last 12 Months 
None 67.2 78.9 71.4 71.0 


One 22.7 15.8 28.6 20.8 
Two or more 10.1 5.3 8.2 


Percentage of Time Employed in Last 12 Months 


60% or more 79.8 93.0 ; 84.7 
40%-59% 7.6 1.8 5.5 
Under 40% 12.6 5:3 9.8 


Alcohol Use Problems 

No interference with function 37.8 
Occasional abuse 23.5 
Frequent abuse 38.7 


Drug Use Problems 

No interference with function 96.6 
Occasional abuse 8 
Frequent abuse 2.5 


Attitude 

Motivated to change 51.3 
Denies responsibility 29.4 
Not motivated to change 19.3 


Number of missing cases: 31 


TABLE 4. CRIMINAL HISTORIES OF OLDER PROBATIONERS 


55-64 65-74 75-84 All 
Years Years Years Offenders 
(N=119) (N=57) (N=7) (N=183) 


Age at first conviction 

24 or older 89.9 94.7 100.0 91.8 
20 - 23 4.2 1.8 3.3 
19 or younger 5.9 3.5 4.9 


Number of Prior Periods of Probation/Parole Supervision 
None 73.1 75.4 74.9 
One or more 4.2 


Number of Prior Felony Convictions 

None 83.2 

One 7.6 8.8 
Two or more 9.2 5.3 


Convictions or Juvenile Adjudications for 

None 80.7 
Burglary/theft/auto theft/robbery 8.4 17.5 
Worthless checks/forgery/deceptive practice 7.6 1.8 
One or more 5.9 ; 


Convictions for Assaultive Offense Within Last 5 Years 
No Nica 70.2 
Yes 22.7 29.8 


Number of missing cases: 31 


48 
52.6 100.0 44.8 
19.3 21.3 
28.1 33.9 
94.7 100.0 96.2 
3.5 1.6 
1.8 2.2 
52.6 71.4 52.5 
35.1 28.6 31.1 
12.3 16.4 
100.0 84.7 
7.7 
77 
85.7 79.2 
14.3 11.5 
5.5 
3.8 
71.4 26.8 
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TABLE 5. NEEDS ASSESSMENT DATA ON OLDER PROBATIONERS 


55-64 65-74 75-84 All 
Years Years Years Offenders 
(N=119) (N=57) (N=7) (N=183) 

Academy Vocational Skills 
High school or above skill level 44.5 35.1 14.3 40.4 
Adequate skills 40.3 42.1 57.1 41.5 
Low skill level 11.8 21.1 28.6 15.3 
Minimal skill level 3.4 1.8 2.7 ~ 
Employment 
Employed >1 year 24.4 14.0 20.2 
Secure employment 48.7 78.9 100.0 60.1 
Unemployed but employable 23.5 5.3 16.9 
Unemployed and unemployable 3.4 1.8 2.7 
Financial Management 
Self-sufficient 7.6 8.8 7.7 
No current difficulties 35.3 36.8 85.7 37.7 
Situational difficulties 47.1 50.9 14.3 47.0 
Severe difficulties 10.1 3.5 v6 ; 
Marital/Family Relationships 
Exceptionally strong La 1.1 
Relatively stable 47.9 49.1 42.9 48.1 
Some stress but can improve 34.5 36.8 28.6 35.0 
Major distress or disorganization 16.0 14.0 28.6 15.8 
Companions 
Good support/influence 2.5 1.6 
No adverse relationships 79.0 80.7 100.0 80.3 
Associations occasionally negative 17.6 15.8 16.4 
Almost completely negative 8 3.5 1.6 
Emotional Stability 
Well adjusted 66.4 59.6 85.7 65.0 
Adequate function; some instability 30.3 36.8 31.1 
Symptoms prohibit adequate functioning 3.4 3.5 14.3 3.8 
Alcohol Use 
No interference with functioning 37.8 52.6 100.0 44.8 a 
Occasional abuse 26.1 21.1 23.5 7 
Frequent abuse 36.1 26.3 31.7 - 
Other Drug Use 
No interference with functioning 97.5 98.2 100.0 97.8 
Occasional abuse 8 1.8 5:3 
Frequent abuse 1.7 1.1 
Mental Ability 7 
Able to function independently 89.1 80.7 100.0 86.9 : 
Some need for assistance 10.1 15.8 11.5 
Severe limitation of independent functioning 8 3.5 1.6 
Health 
Sound physical health 38.7 47.4 57.1 42.1 
Recurring handicap or illness 22.7 24.6 28.6 23.5 . 
Serious handicap or chronic illness 38.7 28.1 14.3 34.4 
Sexual Behavior 
No apparent dysfunction 79.0 70.2 28.6 74.3 
Situational problems 9.2 5.3 7.7 
Chronic or severe problems 11.8 24.6 71.4 18.0 


Number of missing cases: “31 


. 
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TABLE 6. RISK/NEEDS PLACEMENT FOR OLDER PROBATIONERS 


55-64 
Years 
(N=119) 


65-74 
Years 
(N=57) 


75-84 
Years 
(N=7) 


All 
Offenders 
(N=183) 


Total Risk Score 
Minimum Supervision 
Medium Supervision 
Maximum Supervision 


47.1 
20.2 
32.8 


45.6 
22.8 
31.6 


28.6 45.9 
20.2 


71.4 33.9 


Probation Officer Impression of Probationer’s Needs 


Minimum 
Medium 
Maximum 


Total Needs Score 
Minimum Supervision 
Medium Supervision 
Maximum Supervision 


Number of missing cases: 


23.5 
53.8 
22.7 


22.8 
50.9 
26.3 


14.3 
28.6 
57.1 


23.0 
51.9 
25.1 


57.1 
38.7 
4.2 


56.1 
38.6 
5.3 


57.1 
42.9 


56.8 
38.8 
4.4 


31 


staff members must decide who among their many 
cases will receive their attention. Unfortunately, it 
appears that the older probationer, the one who is 
often troubled with physical and health problems 
which limit his or her ability to report, is neglected in 


favor of the younger offender. 

The present study reports that older probationers 
frequently rationalize their behavior and are reluctant 
to change. As a result, they are labeled as negative and 
unwilling to accept responsibility. Since attitude is an 
important factor in assessing amenability for treat- 
ment, and thus in reducing criminal behavior, crimi- 
nal justice personnel, particularly probation officers, 
should rethink their position on older offenders, par- 
ticularly in monitoring alcoho! use. In addition, offi- 
cers should make concerted efforts to encourage (or 
require) the “younger” older offender to secure employ- 
ment or to seek vocational assistance and training. 
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LLEN AND Simonsen (1992) identify the 
search for punishments more effective than 
court-ordered probation and less severe than 
long-term incarceration as one of the more impor- 
tant developments in corrections over the last 15 
years. These intermediate sanctions (or intermedi- 
ate punishments) are said to provide a punishment 
option that fills the gap between traditional proba- 
tion and traditional incarceration while still provid- 
ing both public safety and appropriate punishment 
for offenders. 

A variety of programs currently represent interme- 
diate sanctioning. Among the more popular are shock 
incarceration (or boot camps), intensive supervision 
probation (or intensive probation supervision), day re- 
porting centers, house arrest (or home confinement), 
community service, restitution, residential community 
corrections (or halfway houses), and expanded use of 
traditional and day fines. Importantly, these programs 
are not mutually exclusive, and it is not uncommon for 
an offender to receive several intermediate sanctions 
simultaneously. For example, someone on intensive 
supervision probation (ISP) may also be paying resti- 
tution, be performing community service, and be sub- 
jected to curfew requirements constituting house 
arrest. 

Initial motivation for intermediate sanctions seems 
in many locales to have been a response to prison 
overcrowding and efforts to find less costly alternatives 
to incarceration. In addition, the concept has certain 
philosophical appeal by recognizing the need to have 
gradations in sanction severity to match the gradations 
in offense severity (Office of Justice Programs, 1990). 
However, both the practical and ideological appeal of 
the intermediate sanctioning is premised on the result- 
ing program’s ability to hold offenders accountable for 
their actions in a manner that contributes to public 
safety. 

Designing programs to achieve goals like reducing 
prison overcrowding and the taxpayers’ burden while 
providing sanctions that reflect the seriousness of the 
offender’s actions and maintain public safety is no easy 
task. Not surprisingly, evaluating programs with such 
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Differences Among Eligibles: Who Gets An 
ISP Sentence? 
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goals is equally difficult. Evaluations of intermediate 
sanction programs have been program descriptions or 
have looked at the behavioral outcomes of persons as- 
signed to the programs (see Baird & Wagner, 1991; Beck 
& Klein-Saffran, 1991; Blomberg, Bales, & Reed, 1993; 
Pearson & Harper, 1990; Petersilia & Turner, 1990 and 
1991; Papy & Nimer, 1991). Such descriptions and out- 
come measures are not only hindered by the definitional 
problems associated with the term “successful,” but also 
by the methodological difficulties inherent in designing 
program evaluations. Burkhart noted that by the mid- 
1980’s few evaluations of intensive supervision proba- 
tion met “ . . . even the most basic methodological 
criteria” (1986, p. 76). One of his specific arguments was 
that attention to program outcome should occur only 
after the issue of offender classification and assignment 
had received careful consideration. We share Burkhart’s 
view and believe that research on offender classification 
and assignment has not been conducted as completely 
as its importance requires. 

The importance of considering offender classification 
is highlighted by Petersilia and Turner’s (1991) evalu- 
ation of intensive supervision programs in three Califor- 
nia counties. These counties were among 14 sites 
nationwide that participated in a Bureau of Justice 
Assistance program evaluation. The program sites chose 
whether to engage in a “probation-enhancement ISP 
program” (high-risk probationers on regular probation 
are placed under increased or stricter supervision) or a 
“prison-diversion ISP program” (ISP becomes an alter- 
native sanction for offenders who would otherwise go to 
prison). The three California sites chose versions of a 
probation-enhancement ISP program. The fact that only 
2 of the 14 sites nationwide implemented prison-diversion 
ISP programs (Petersilia & Turner, 1991) highlights two 
important points: (1) Comparison studies must be sure 
similar program types are being measured so re- 
searchers will avoid comparing outcomes of probation- 
enhancement programs with those of prison-diversion 
programs; and (2) the hesitancy of communities to par- 
ticipate in prison-diversion programs where an agency 
outside the community will monitor offender classifica- 
tion and assignment (ensuring subjects are truly being 
diverted from prison) suggests we must be cautious of 
programs claiming to be prison-diversion. 


We believe these two points reenforce Burkhart’s 
emphasis on the issue of offender classification and 
assignment as a necessary precursor to outcome- 
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basedstudies of intermediate sanction programs in 
general. Our specific interest is with ISP programs. 
The study described here compares and contrasts the 
characteristics of persons who meet initial eligibility 
requirements for ISP yet differ regarding their even- 
tual recommendation by an ISP assignment commit- 
tee. 


An ISP Program 


The ISP program evaluated here has been operating 
in one of Colorado’s judicial districts since January 
1989. The program guidelines call for a single ISP 
officer whose caseload consists entirely of ISP clients 
and is not to exceed 25 clients at one time. The pro- 
gram is part of a state-wide process with an official 
goal to provide “ . . . supervision, surveillance and 
appropriate services to offenders who without this 
program would have been incarcerated in the Colorado 
Department of Corrections, or community corrections 
programs” (Colorado Judicial Department, 1990, p. 1). 
This goal statement places the ISP program among 
those following a prison-diversion philosophy rather 
than one of probation-enhancement. 

Persons are placed in the ISP program through 
referral from either the judge or the probation depart- 
ment. The referral process, which precedes sentenc- 
ing, involves a request by the court that the ISP 
program consider the offender for placement. Upon 
receiving the court’s request, the ISP officer reads the 
presentence investigation (PSI) report and interviews 
the offender. The ISP Assignment Committee (consist- 
ing of the ISP officer, that officer’s supervisor, and the 
chief probation officer) then meets to determine the 
offender’s suitability for ISP. Factors considered by the 
committee include the presentence investigation re- 
port, the risk/needs assessment, and an offender selec- 
tion worksheet (reporting items such as the offender’s 
criminal history score and indicating aggravating cir- 
cumstances linked to the subject’s offense history). 
Other factors the committee must consider are not so 
clearly categorized. For example, some clients may not 
want to be involved in the program. The ISP officer 
reported that occasionally a person who is referred to 
the program informs the committee that he or she 
doesn’t want a babysitter and will not accept an ISP 
placement. Also, there are times when a person has 
been inappropriately referred. For example, the per- 
son may not actually be eligible for probation due to 
statutory prohibitions. 

After considering the necessary factors, the ISP As- 
signment Committee’s recommendation is forwarded 
to the judge who has final determination regarding 
sentence. If the judge does sentence the offender to 
ISP, the offender signs a terms and conditions agree- 
ment and supervision begins. 
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Referrals may also originate from the probation 
department. For example, the ISP Assignment Com- 
mittee may consider an offender that the PSI compiler 
identified as a potential ISP candidate. While this type 
of referral by-passes the initial review by the judge, 
that judge will eventually have the final say since all 
ISP program assignments are ultimately made 
through court sentencing after recommendation by 
either the court or the probation department. 

Because Colorado ISP programs have prison- 
diversion goals, they provide an interesting opportu- 
nity to study the issue of offender classification and 
assignment. Since anyone sentenced to ISP in this 
Colorado judicial district must receive the recommen- 
dation of the ISP Assignment Committee, we were 
particularly interested in identifying any differences 
that may exist between the offenders receiving the 
committee’s endorsement (ISP is recommended) or 
rejection (ISP is not recommended). To ensure a di- 
chotomous dependent variable (ISP is either recom- 
mended or not recommended), we included in the 
rejection category any referrals who told the commit- 
tee they refused an ISP placement. Unfortunately, 
data collection techniques did not allow us to deter- 
mine how many referrals took themselves out of con- 
sideration. Discussion with the ISP officer suggests 
that the number is not high. 

Fairly objective criteria were established at both 
state and local levels to determine if an offender 
should be selected for the ISP program. The process 
begins by considering any defendant who is being 
recommended or considered by the probation depart- 
ment for sentencing to the Department of Correction 
or to residential community corrections, yet is still 
eligible for probation (i.e., is not under mandatory 
sentencing guidelines). Those eligibles are referred to 
the ISP officer for initial review. Following the ISP 
officer’s review, the offender’s application is sent to the 
probation department’s ISP Assignment Committee. 
Recommendation by the Assignment Committee is 
based on three factors: (1) can the offender reasonably 
be expected to successfully complete the ISP pro- 
gram?; (2) will the offender likely benefit from the 
program?; and (3) will society be safe with the offender 
free in the community? 

Determining the offender’s relation to the three fac- 
tors is accomplished in part through the Offender 
Selection Worksheet. Since this is a prison-diversion 
program the intent is to place on ISP only those offend- 
ers who would otherwise go to prison or residential 
community corrections. This “target population” is 
identified through an offender profile as developed in 
four sections of the Offender Selection Worksheet. 
Section I reports on the current offense(s) by noting 
the offense title, the date of occurrence, and the statu- 
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tory citation. Section II computes the offender’s crimi- 
nal history score by assigning weights for six items 
(e.g., each prior felony conviction is multiplied by 1.0 to 
achieve a certain point total). 

In Section II, the offender’s risk and need scores are 
recorded from scaling instruments that categorize offenders 
by risk of recidivism and need for services. The worksheet 
includes a nine-celled matrix of risk and need scores in which 
both risk and need are separated into maximum, medium, 
and minimum categories. The target population (i.e., those 
offenders presumed to be on their way to prison or residential 
community corrections) is said to fall into one of four cells: 
the three cells comprising any “maximum risk” person re- 
gardless of the “need” level or the one cell holding “medium 
risk” but “maximum need” offenders. 

Section IV identifies “aggravating factors” and is used 
when an offender’s criminal history score is significantly 
below the target score (e.g., 2.0) and/or the risk/need score 
does not place the offender in a target cell. These aggravating 
factors can be used to justify placement of an offender in the 
ISP program even though the offender does not meet the 
target population as identified by Sections II and III of the 
worksheet. An example ofan aggravating factoris a situation 
in which the offense may have been quite heinous, yet the 
defendant entered a plea to a substantially lesser crime. 

In a final section of the worksheet (Section V) the ISP 
officer provides a narrative recommendation regarding the 
appropriateness of ISP for this offender. The program 
guidelines explain that “The recommendation should con- 
sider the target profiles provided in Section I, IT, Ill, & IV” 
(Colorado Judicial Department, July 1990, p. 13). Impor- 
tantly, the guidelines do not require the ISP officer to make 
a specific recommendation resulting from material in any 
or all of the sections. 

The worksheet and ISP officer’s recommendation 
then go to the ISP Assignment Committee of the pro- 
bation department. The committee reviews the pre- 
sentence investigation report, the Offender Selection 
Worksheet, and other criteria the committee deems 
necessary for making an informed and responsible 
decision. After review by the committee, a recommen- 
dation either for or against ISP placement is then sent 
to the judge. Importantly, just as there are no state 
guidelines requiring the ISP officer to make a specific 
recommendation based on the Offender Selection 
Worksheet, there are no requirements placed on the 
probation department’s ISP Assignment Committee to 
make a specific recommendation to the judge as a 
result of that committee’s deliberations or findings. 
This means that despite program guidelines, the proc- 
ess of offender classification and assignment may still 
be somewhat subjective. As a result, we are back to 
Burkhart’s (1986) concern about the necessity of study- 
ing offender classification and assignment before 
outcome-based studies can be adequately interpreted. 
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Research on the decisionmaking process of people- 
processing units is quite complex and typically re- 
quires both qualitative and quantitative methods. The 
study reported here is a preliminary step toward a 
more complete analysis. Our initial interest is in iden- 
tifying any differences there might be between the two 
groups resulting from those persons who meet the 
initial criteria for an ISP program then receive either 
a favorable (yes ISP) or unfavorable (no ISP) recom- 
mendation by the probation department’s ISP Assign- 
ment Committee. 

Our research question is: Are there differences be- 
tween those persons recommended for ISP by the As- 
signment Committee and those persons not 
recommended? 


Method 
Subjects 


Subjects for the study were the 171 cases appearing on 
a probation supervisor’s list of persons referred for consid- 
eration to the ISP Assignment Committee in a Colorado 
judicial district. Referrals to that committee initially came 
from one of two sources: (1) judges hearing cases in either 
of two state criminal courts in that jurisdiction and (2) the 
probation department’s PSI report writers or regular pro- 
bation officers. The PSI report writers may identify the 
case as a possibility for ISP while completing a background 
investigation. For clients not doing well on regular proba- 
tion, the probation officer might support revocation of 
regular probation only if the district attorney will agree to 
have the client placed on ISP. 

Cases were from 1989 (N=44), 1990 (N=59), and 1991 
(N=48). Twenty other cases were included on the supervisor's 
list and were therefore considered for ISP during 1989, 1990, 
or 1991. However, that list did not provide a specific date on 
which the ISP Assignment Committee heard those 20 cases. 
The probation supervisor who provided the list cannot guar- 
antee this sample of 171 cases constitutes the entire popula- 
tion of cases the Assignment Committee heard over these 3 
years. This list was generated by hand before the probation 
department became fully computerized. While the probation 
supervisor suspects that all persons heard by the Committee 
are indicated on the list, we error on the side of caution and 
assume our sample is nonrandom. 

Subjects were 143 males and 24 females (missing 
gender data = 4) with education backgrounds varying 
from completing third grade to obtaining a graduate 
degree. Furthermore, subjects included 81 white/Anglos, 
81 Hispanics, and 4 “others” (missing data = 22) whose 
ages ranged from 18 to 51 years. 


Variables Linked to an Offender Profile 


Since our research question asks if the offenders 
recommended for ISP by the Assignment Committee 
differ from those not recommended, we must identify 
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some characteristics on which we can compare the 
“offender profile” in the two groups. We identify of- 
fender profile with the variables of risk score, need 
score, criminal history score, and offense type since 
these are important for the Offender Selection Work- 
sheet. In addition, we include the variables of gender, 
ethnicity, and age since these may influence decision- 
making. Finally, we include education, employment, 
drug use, and alcohol use variables since they may be 
among the factors which influence the subjective deci- 
sionmaking by committee members. 


Apparatus 


Analysis of variables was conducted with the SPSS 
PC+ statistical program. The dependent variable was 
the recommendation by the ISP Assignment Commit- 
tee (COMMREC) which either accepted or rejected the 
subject for the ISP program. Thirteen independent 
variables were used to determine factors that may 
distinguish subjects recommended for ISP from those 
not recommended. Ten of the independent variables 
used constant category labels throughout the statisti- 
cal analysis. In addition to the gender category (SEX), 
subjects were identified by race/ethnicity (RACE) as 
being white/Anglo, Hispanic, or “other.” The subject’s 
age at first conviction (FSTCNV) was separated into 
categories of “19 and younger,” “20 to 23,” and “24 and 
older.” PSI reports provided information about the 
subject’s criminal history score (CHS) which collapsed 
into the categories of “0.00 to 1.99” and “2.00 and 
above.” Finally, the year in which the committee re- 
viewed the client (ISPRVW) could be 1989, 1990, or 
1991. 


Five other independent variables with constant 
categories came from the risk and needs scales given 
the subject during the presentence investigation proc- 
ess. Subjects were scored on their employment status 
(EMP) as being “secure,” “unsecure,” or “unemploy- 
able.” Drug scores (DRUG) and alcohol scores (ALC) 
were assigned as “no problem,” “occasional problem,” 
and “frequent problem.” Finally, the overall scores 
given the subject on both risk (RISK) and needs 
(NEED) scales were categorized in terms of the scales’ 
recommended supervision level as “minimum,” “me- 
dium,” or “maximum.” 

Three independent variables were categorized dif- 
ferently depending on the statistical analysis being 
used. The subject’s age at the time of review by the 
committee (AGERVW), the subject’s highest level of 
education completed (EDUC), and the offense charged 
at the instance of review (OFFCHG) were all sepa- 
rated into different categories at different times. 
Twenty-one current offense categories were identified 
and ranged from probation revocation, theft, and bur- 
glary to drug offenses, sexual assault, and negligent 
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homicide. The resulting offense categories were re- 
grouped according to the needs of different analyses. 


Procedure 


Data were gathered from the case files for each of 
the 171 subjects on the original list from the probation 
supervisor. The PSI reports were the primary informa- 
tion source, but items were also gathered from other 
file sources. The probation department was in the 
process of computerizing its files during the research 
period, and as a result there were times when data 
could not be found. The difficulty is highlighted by 
instances such as the four cases for which we could not 
determine the subject’s gender—an item one would 
think should be easily found in any file. Missing data 
ranged from zero cases in the committee recommen- 
dation (COMMREC) variable to 88 cases where the 
offender’s age at first conviction was not determined 
(FSTCNV). 


Results 


Our dependent variable, the recommendation of the 
Assignment Committee (COMMREC), is a dichoto- 
mous nominal level measurement, so we rely on Cra- 
mer’s V to determine the strength of the relationship 
between variables and lambda and tau for indication of 
the proportionate reduction in error (PRE) when predict- 
ing the dependent variable upon knowing the inde- 
pendent variable. Correlation coefficients were 
computed, but none of the independent variables showed 
significance with the dependent variable (COMMREC). 

Table 1 reports the results of crosstabulations (with 
COMMREC as the dependent variable against the 13 
independent variables) which identified three variables 
(ISPRVW, OFFCHG, AGERVW) as having a moderate 
association (Dometrius, 1992) with the Assignment 
Committee’s recommendation. But despite the moderate 
association, lambda suggests none of the three is helpful 
in predicting the committee’s recommendation. How- 
ever, tau values suggest knowledge of the year the com- 
mittee made its recommendation (ISPRVW) and the 
convicting offense (OFFCHG) would each provide a 5 
percent reduction in error when predicting COMMREC. 
Knowing the offender’s age when reviewed by the com- 
mittee (AGERVW) reduces the error in predicting 
COMMREC by 4 percent. Obviously, the moderate asso- 
ciations do not effectively translate into predictors of the 
dependent variable. 

Three (EDUC, EMP, FSTCNV) of the remaining 10 
variables showed a small but consequential (Dometrius, 
1992) association. As with the three variables having 
even stronger associations, lambda and tau values did 
not suggest these three variables could provide a PRE 
any greater than 2 percent. Finally, the variables of CHS, 
RISK, NEED, SEX, RACE, DRUG, and ALC had unim- 


WHO GETS ISP? 55 


TABLE 1. RESULTS OF MEASURES OF ASSOCIATION 
BETWEEN THE DEPENDENT VARIABLE (ASSIGNMENT 
COMMITTEE RECOMMENDATION) AND INDEPENDENT 

VARIABLES GROUPED AS INAPPROPRIATE, APPROPRIATE, 
OR POSSIBLE DISCRIMINATORS 


VARIABLE Cramer’s V Lambda Tau 
(prob.) 
Inappropriate 
Discriminat 
ISPRVW 2" .00 05 .023 
SEX .03 -00 00 -748 
RACE .08 .00 01 .295 
AGERVW 21** .00 04 .087 
EDUC i .00 01 437 
FSTCNV .00 02 514 
CHS 01 .00 00 
RISK .09 .00 01 522 
NEED .08 .00 01 
OFFCHG .23** .00 05 165 
Possible 
EMP 13* 00 02 402 
DRUG .06 .00 .00 .850 
ALC 06 00 00 .817 


** = Moderaie association (Dometrius, 1992, p. 314) 
* = Small but consequential association (Dometrius, 1992, p. 314) 


portant association with the committee’s recommen- 
dation, and according to lambda and tau were of no help 
in predicting what the committee would recommend. 

Chi-square statistic was also computed for each of 
the 13 independent variables’ relationship with 
COMMREC. As table 1 shows, an independent rela- 
tion exists between COMMREC and each of the inde- 
pendent variables except the year in which the ISP 
review took place (ISPRVW). 

Since the year in which the committee’s review oc- 
curred (ISPRVW) had the only significant chi-square 
statistic (p. = 0.023), one of the highest tau values (5 
percent), and a moderate association (Cramer’s V = 
.22), we ran cross-tabulations with the two other mod- 
erately associated variables (OFFCHG and AGERVW) 
against COMMREC while controlling for ISPRVW. 
However, distribution of OFFCHG and AGERVW, 
when broken down by year, did not provide a sufficient 
number of cells with expected frequencies over five to 
provide a valid chi square measure. 

Since the Colorado program has prison-diversion as 
a stated goal, we were interested in the offense 
charged for the persons considered for the ISP pro- 
gram in relation to the year in which the case was 
reviewed. Presumably, more serious offenders are 


placed on ISP than are less serious offenders. Cross- 
tabs were computed between COMMREC and 
OFFCHG while controlling for ISPRVW. We were in- 
terested in determining if the committee recommen- 
dations varied each year by the type of offense 
committed by the applicants. None of the chi square 
statistics were significant; in each year more than 20 
percent of the cells had expected frequencies less than 
5, and neither /Jambda nor tau suggested any predic- 
tive value of offense type by year. It was interesting to 
note, however, that the offense type (when offense is 
collapsed into “sentence adjustments,” “nonviolent,” 
“drug,” and “violent”) most frequently found among 
the 44 persons considered in 1989 was sentence ad- 
justment (N = 20 or 45.5 percent), while in 1990 and 
1991 it was nonviolent crimes (N = 26 or 44.7 percent 
in 1990; N = 33 or 68.6 percent in 1991). 


Discussion 
Interpreting the Results 


It occurs to us that the 13 variables considered here 
should not necessarily have similar relationships with 
our dependent variable of committee recommenda- 
tion. Committee decisions recommending for or 
against ISP placement should not, for example, be 
influenced by the subject’s gender (SEX), ethnicity 
(RACE), age at time of review (AGERVW), age at first 
conviction (FSTCNV), educational level (EDUC), or 
the year in which the committee’s review (ISPRVW) 
occurs. A strong association between these variables 
and the committee’s recommendation would be curi- 
ous at best and sexist or racist at worst. For conven- 
ience we place these six variables in a category called 
“Inappropriate Discriminators” (see table 1). 


Because the state guidelines for ISP programs sug- 
gest a target population, there are other variables that 
should discriminate between persons recommended 
for ISP and those not recommended. The offenders’ 
criminal history score (CHS) and identification as 
having minimum, medium, or maximum risk (RISK) 
and needs (NEED) should help set one group apart 
from the other. Similarly, since the program is identi- 
fied as prison-diversion, the convicting offense should 
discriminate those recommended for ISP from those 
not recommended. We place these four variables in a 
category called “Appropriate Discriminators.” 

Finally, there are some variables that may or may 
not be expected to be associated with the committee’s 
recommendation. For example, one could argue that 
the offenders’ employability (EMP) and level of prob- 
lems with alcohol (ALC) and drugs (DRUG) should not 
determine if the offenders receive an ISP placement. 
On the other hand, these variables are important 
aspects of an offender’s risk and need score, so we might 
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expect an association similar to that found on the 
RISK and NEED variables. These three variables are 
placed in a category called “Possible Discriminators.” 

Inappropriate discriminators. Neither the subject’s 
gender (SEX) or ethnicity (RACE) was associated with 
the committee’s recommendation. In each case, Cra- 
mer’s V showed essentially no association, and both 
lambda and tau indicated the variables had no predic- 
tive value when COMMREC was dependent. Three of 
the other four variables identified as inappropriate 
discriminators had small but consequential (EDUC 
and FSTCNV) or moderate (AGERVW) association 
with COMMREC but had no predictive value when 
COMMREC was dependent and had no significant chi 
square statistic. The following discussion, therefore, is 
limited to pointing out interesting but insignificant 
trends. 

The subject’s age at the time of review by the ISP 
Assignment Committee (AGERVW) showed a moder- 
ate association (Cramer’s V = .21) with the committee’s 
recommendation. The distribution was bi-modal with 
30.4 percent of the 18- to 20-year-olds and 41.9 percent 
of those 31 and older receiving favorable recommen- 
dations. Only 19.1 percent of the 21- to 25-year-olds 
and 22.2 percent of those age 26 to 30 received favor- 
able recommendations. While these differences were 
not statistically significant, the direction may suggest 
an interest by the committee to provide younger people 
with an opportunity in the community and to view the 
older person as being better able to handle the require- 
ments of intensive supervision. 

Age also may play a role in terms of the subject’s first 
conviction. Age at first conviction and committee rec- 
ommendation showed a small but consequential asso- 
ciation (Cramer’s V = .13) with 35.0 percent of those 
who were over age 23 at the time of their first convic- 
tion getting a favorable recommendation. Those who 
were under age 20 received a favorable recommenda- 
tion in 21.7 percent of their cases while 23.5 percent 
of those age 20 through 23 were recommended for the 
program. Possibly, the committee considered those 
persons whose first conviction did not occur until after 
age 23 to have a less developed criminal career and 
more responsive to the ISP regimen. 

Another interesting, though not significant, associa- 
tion was between education level (EDUC) and commit- 
tee recommendation (Cramer’s V = .12). Fifty percent 
of the subjects with more than a high school education 
(N = 6) received a favorable recommendation com- 
pared to only 27.4 percent of those with less than a 
high school education (N = 73). High school graduates 
(N = 44) received a favorable recommendation in 34.1 
percent of their cases. The committee may have con- 
sidered those persons with less than a high school 
education to be less employable and less established 


December 1994 


in the community—and therefore less likely to succeed 
on ISP. 

The only variable significantly associated with the 
committee’s recommendation was ISPRVW (the year 
in which the recommendation was made), which had 
a chi square of 7.495 (p. = 0.0236). While nearly the 
same number of cases were reviewed each year (1989 = 
44 cases; 1990 = 59 cases; 1991 = 48 cases), the com- 
mittee gave a favorable recommendation to 40.7 per- 
cent of the 1990 cases compared to 27.3 percent in 1989 
and only 16.7 percent in 1991. We see several possible 
explanations for these differences. A low percentage of 
favorable recommendations in the program’s first year 
(1989) is not surprising since the committee may have 
been understandably cautious. During the second 
year, an increase in favorable recommendations may 
reflect the committee’s increased comfort level and the 
ISP officer’s increased experience. The decrease of 
favorable recommendations in 1991 to a level below 
that in the program’s first year is curious. But, since 
the caseload is restricted to a maximum of 25, after 2 
years of operation there may have been fewer slots 
available for new cases to be assigned. 

Appropriate discriminators. Three variables were ex- 
pected to be associated with COMMREC since the Of- 
fender Selection Worksheet highlights these scores 
(CHS, RISK, NEED) as important to the decisionmaking 
process. Surprisingly, none of them had a significant 
relationship with the committee’s recommendation. For 
example, the ISP officer informed us that the program is 
geared toward those offenders with a criminal history 
score at 2.0 and above. Of the 118 cases including a 
criminal history score, 55 were under 2.0 and 63 were at 
2.0 and over. There was no significant difference in 
favorable or unfavorable recommendations by the com- 
mittee on the basis of this score (chi square = .005; p. = 
.944). One-third of the persons scoring under 2.0 (32.7 
percent) and one-third of those at 2.0 and over (33.3 
percent) received a favorable recommendation. 

The Offender Selection Worksheet also identifies those 
people with risk scores in the maximum range as com- 
posing an ISP program target group. In our sample, 73.0 
percent of all persons considered by the committee were 
considered maximum risk, but only 28.6 percent re- 
ceived a favorable committee recommendation. Over 20 
percent of the cross-tabulation cells had expected fre- 
quencies under 5, so the chi square statistic is not 
helpful. The direction, however, is interesting since 50 
percent of those considered minimum risk (N = 4) and 
35 percent of those at medium risk (N = 40) received a 
favorable recommendation. 

The need score shows a similar lack of distinction. 
While the target group for ISP supposedly has maxi- 
mum needs (except where the person’s risk score is 
minimum) the cross-tabulation showed no significant 
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difference between need score and committee recom- 
mendation (chi square = 1.119; p. = .5716). Most of the 
persons (62.0 percent) considered by the committee 
scored in the medium need category, while those with 
maximum needs comprised 26.4 percent and those 
with minimum needs were 11.7 percent. While those 
overall percentages seem consistent with the pro- 
gram’s target group, the resulting distribution of fa- 
vorable recommendations did not differentiate by 
need score (26.3 percent of minimum, 33.7 percent of 
medium, and 25.6 percent of maximum received a 
favorable recommendation). 

Possible discriminators. Two of these variables (DRUG 
and ALC) showed no association with COMMREC and 
had no predictive value when COMMREC was depend- 
ent. The small but consequential association between 
the subject’s employment score (EMP) on the risk/needs 
scale and the committee recommendation (Cramer’s V = 
.13) supports the possibility that the committee’s deci- 
sion may be influenced by the subject’s employability. 
While 35.5 percent of those considered to have no em- 
ployment difficulties received a favorable recommenda- 
tion, only 15.4 percent of those considered unemployed 
or virtually unemployable were favorably recommended. 

Other discriminators. Since only 1 of the 13 variables 
considered in this study had a statistically significant 
relationship with the ISP Assignment Committee’s recom- 
mendation, it seems obvious that the committee’s decision 
is based on variables not yet considered. Of course, it is 
also possible that the committee is simply making random 
assignments, but that would be unlike committees and a 
position we are not ready to accept at this point. Instead, 
we propose that subjective criteria not measured by these 
13 variables are being used to make favorable and unfa- 
vorable recommendations. 

There are several opportunities in the decisionmaking 
process for subjective judgments. As described earlier, the 
ISP officer is not required to make a specific recommen- 
dation resulting from completing the Offender Selection 
Worksheet, and the ISP Assignment Committee is not 
required to make a specific recommendation based on the 
outcome of its deliberations. Even factors that may appear 
to be objective actually have subjective components. For 
example, the risk/needs scores are the result of how the 
PSI writer or probation officer interprets things such as 
the extent to which alcohol or drugs affect the client’s life. 
Despite training sessions to encourage similar interpreta- 
tions among risk/needs scorers, it seems likely there is still 
room for subjective evaluation. 

In addition to subjective factors linked to the process, 
placement on ISP is probably influenced by community 
factors. While the stated goal of Colorado’s ISP program 
is to provide supervision, surveillance, and appropriate 
services to offenders who would otherwise go to prison, 
the local guidelines require consideration of factors such 
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as the offender’s likelihood of success on the program 
and the offender’s threat to society. A person deemed 
appropriate for ISP in the mid-sized city of Ft. Collins 
may have received regular probation in Denver or may 
have been sent to prison if sentenced in the small town 
of Brush. As a result, factors other than the ones 
measured in this study likely influence recommenda- 
tions for or against ISP placement. 

Anecdotal information supports the role of subjective 
criteria in the decisionmaking process. For example, the 
ISP officer informed us that whether or not an offender 
has a telephone can influence the decision. Without a 
phone the offender cannot be placed on electronic moni- 
toring, so the committee may decide the offender is not 
appropriate for placement. In addition, we were told of a 
mother being placed on ISP because sending her to prison 
would result in the loss of her children—a situation the 
ISP officer deemed undesirable and unnecessary. Vari- 
ables such as these are not easily operationalized or made 
objective. However, they may be playing an important role 
in the decisionmaking process and should therefore be 
looked at more closely. 


Summary 


Probably the most remarkable finding in this study 
is the absence of any significant relationship between 
the ISP Assignment Committee’s recommendation in 
favor or against ISP assignment and any of the inde- 
pendent variables other than the year in which the 
committee heard the case. Such independence is laud- 
able for variables such as gender, age, ethnicity, and 
education. However, the independence found with 
variables that are supposed to identify a target popu- 
lation for the ISP program (e.g., the offender’s crimi- 
nal history, risk and need scores) suggests this 
particular program may not be one of prison-diversion 
as the state guidelines proclaim. These findings of “no 
difference” between the offenders recommended for 
ISP and those not recommended reemphasizes Burk- 
hart’s (1986) concern that program evaluaticns must 
first deal with issues of offender classification and 
assignment. 

Additional study in this area should include quali- 
tative methods that allow researchers to observe the 
deliberations in the ISP Assignment Committee 
meetings. From this qualitative research, quantita- 
tive measures can follow that allow better identifica- 
tion and testing of variables used in decisionmaking. 
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‘ 


N RECENT decades a primary response to 
| ee has been to expand prison populations, 

which in 1993 exceeded 4.5 times the figure 25 
years ago (Bureau of Justice Statistics, 1986; Gil- 
liard & Beck, 1994). State and Federal governments 
have established longer sentences and mandatory 
minimum sentences, assuming that such action 
would reduce crime by deterring and incapacitating 
criminals. 


Perhaps the most important question in penology 
today is whether further prison expansion is worth the 
expense. Cost-benefit analysis of imprisonment has 
been tried in the past, but it is suspect due to the 
questionable assumptions used (Conrad, 1989; Green- 
berg, 1990; Zimring & Hawkins, 1991). Much new 
information is now available, however, permitting rea- 
sonably firm estimates. 


This article first compares the direct and measur- 
able costs and benefits. The latter are mainly savings 
to victims from crimes not committed because prison 
populations were expanded; these include the value of 
items that would have been stolen and the pain victims 
would have suffered from violent crime. The direct 
costs are the expenses of building and operating pris- 
ons. I also outline the potential costs and benefits that 
cannot be quantified or cannot be attributed to 
changes in prison populations and crime rates. 


Direct Benefits 


The first step in determining the direct benefits is to 
estimate how many crimes are avoided when prison 
populations expand. Lack of adequate data here has 
long been a major stumbling block to making cost- 
benefit calculations.’ This year, however, two major 
research efforts independently reached nearly the 
same conclusions with different research procedures. 
Spellman (1994), using prisoners’ accounts concerning 
the volume of crime they committed, concluded that 
increasing prison and jail populations by 1 percent 
reduces index crime by 0.12 percent to 0.20 percent, 


with a best estimate of 0.16 percent. Marvell and 


Moody (1994), conducting econometric analysis of 


*This article was partly prepared under Grant No. 88-IJ- 
CX-0045 from the National Institute of Justice, Office of 
Justice Programs, U.S. Department of Justice. Points of view 
or opinions in this document are those of the author and do 
not necessarily represent the official position or policies of 
the Department of Justice. 
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crime rates and prison populations, concluded that 
each 1 percent increase in state prison populations 
reduced crime by at least 0.16 percent in 1971 to 1989. 
The reduction reached 0.21 percent in the period after 
1976. The Spellman estimates are a little lower prob- 
ably because they pertain to prison plus jail inmates, 
whereas Marvell and Moody studied prison popula- 
tions only. Spellman’s estimate, in addition, is limited 
to the incapacitation effect, and Marvell and Moody 
include deterrence and other crime-reduction effects 
of imprisonment. 

Marvell and Moody also studied the average impact 
per additional state prisoner, producing an estimate of 
nearly 21 crimes averted per year. When broken down 
by crime type, each additional inmate leads to, on 
average, 0.06 fewer rapes, 0.63 fewer robberies, 6.10 
fewer burglaries, 12.65 fewer larcenies, and 1.11 fewer 
vehicle thefts (table 1). There is no discernable impact 
on homicides and assaults. 

The most obvious and easily calculated benefit of 
crime reduction is avoiding economic loss to potential 
victims. The Department of Justice publishes two es- 
timates of victims’ losses, one from the National Crime 
Survey (NCS) and the other from the Uniform Crime 
Reports (UCR). The NCS includes the value of stolen 
property, medical expenses, and pay loss for worked 
missed. The NCS figures, shown in table 1, lead to an 
estimate of $13,000 saved per additional prisoner in 
1994 dollars.” The UCR figures produce a higher esti- 
mate, $21,000, because citizens tend to report crime 
more often when the loss is greater and because the 
NCS excludes commercial crimes, which involve 
greater property loss for robbery and burglary (but not 
larceny). As a rough estimate, I take the average of the 
two measures, or $17,000 direct costs to victims saved 
per additional prisoner for index crimes. In addition, 
I add $2,000 for fraud and forgery,’ which are not index 
crimes, for a total of $19,000. 

This is probably an underestimate, although not 
seriously so. The UCR measure includes only costs of 

items stolen. The NCS excludes costs incurred after 
the interview date (which took place sometime be- 
tween the crime and 6 months later), and many vic- 
tims probably did not know the cost of medical care 
paid directly by their insurers. Medical costs, however, 
are only a small portion of total costs even for violent 
crime (Miller, Cohen, & Rossman, 1994). The esti- 
mates might be higher if I could include victimless 


Vol. 58, No. 4 


National Crime Uniform 
Survey Crime 
Reports 
Rape $248 i 
Robbery $588 $890 
Burglary $884 $1,355 
Theft $239 $512 
Auto Theft $4,229 $4,996 
Totals 


3¥rom Marvell and Moody (1994). 


crime, such as gambling and drug offenses, but the 
impact of prison expansion is probably small because 
many other people are available to provide the illegal 
services, taking the place of those imprisoned (Nagin, 
1978). 

Also not included in table 1 are costs associated with 
psychological injuries, such as pain and suffering; 
which are difficult to measure but which are important 
and should be included if possible. The civil courts 
routinely give monetary damages for psychological 
injuries, and recent studies have used data for damage 
awards to estimate the costs of psychological injury in 
crimes (Miller, Cohen, & Rossman, 1994; Cohen, 
1988). The results are rough averages of $51,000 for 
each rape, $17,000 for each robbery, and $700 for each 
burglary.’ These translate into $3,000 avoided for rape 
for each additional prisoner on average (0.06 times 
$51,000), $11,000 for robbery, and $4,000 for burglary. 

In all, the calculable direct benefits from crime re- 
duction total to some $37,000 per additional prisoner, 
about half for monetary loss and half for psychological 
injury. 


Direct Costs 


The best estimate of prison operating and construc- 
tion costs per prisoner is $22,920 to $26,245 per year 
in 1989 dollars (Cavanagh & Kleiman, 1990). Taking 
the average and adjusting for inflation leads to a 
rounded estimate of $30,000 in 1994 dollars. If the 
inmates were not imprisoned, they would most likely 
be on probation, so I must subtract the cost of super- 
vising a probationer, which Cavanagh and Kleinman 
(1990) estimate to be $1,000 per year (again after 
converting into 1994 dollars and rounding). The net 
costs, therefore, are $29,000 per prisoner. 


Additional Putative Benefits 


There are several other possible benefits to the crime 
reduction impact of expanding prisons, but they are 
not included here because they apparently have little 
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TABLE 1. ECONOMIC LOSS TO VICTIMS SAVED PER PRISONER (1994), 
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Number of Crimes 
Avoided 3 i 
Per Prisoner Based on NCS Based on UCR 
0.06 $15 
0.63 $370 $561 
6.10 $5,392 $8,266 
12.65 $3,023 $6,477 
$4,694 $5,546 
“$13,494 $20,850 


1From Klass (1994), adjusted for inflation; includes lost wages, medical costs, and costs of property stolen. 
2From Federal Bureau of Investigation (1993), adjusted for inflation; includes only costs of property stolen. 


or no causal connection with crime reduction or be- 
cause one cannot estimate the cost savings. 

An important potential gain is alleviating the finan- 
cial burden of the criminal justice system. In 1990 
Federal and state justice system expenses totaled $74 
billion (Lindgren, 1992), or nearly $2,000 per index 
crime and $40,000 for crimes avoided per additional 
prisoner.” Nongovernment crime costs for insurance 
and private security are probably even greater. The 
potential indirect costs savings, therefore, approach 
$100,000 a year per additional prisoner. But this can- 
not legitimately be considered a crime-reduction gain 
for the simple reason that, to the best of my knowledge, 
there is no reason to believe that such costs undergo a 
net decline because prison expansion reduces crime 
(for example, Langan [1991] and Marvell and Moody 
[1994] concluded that crime rate changes have little 
effect on prison populations). 

Crime entails losses other than loss to victims: suf- 
fering by victims’ families, increased fear of crime by 
acquaintances, loss to the victims’ employers for sick 
leave,® and commercial declines in high-crime neigh- 
borhoods. The latter is not truly a cost of crime because 
it means that other areas receive commercial gains, 
and the remaining potential benefits from crime re- 
duction are too nebulous to calculate. 


Other Putative Costs 


More imprisonment also entails “down-stream” 
costs that some try to attribute to the imprisonment. 
A prisoner’s loss of legitimate earnings, which has 
been estimated to average some $10,000 a year 
(Cavanagh & Kleiman, 1990), is not properly a cost 
because the loss typically means a job opening for 
someone else. 

Prisoners’ dependents are often on welfare, which 
costs the government another $10,000 or so per pris- 
oner (Cavanagh & Kleiman, 1990). Most of this is not 
properly a cost of imprisonment because (a) the de- 
pendents may be on welfare even if the prisoner were 
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on the street, and (b) to the extent that additions to 
welfare result from the prisoner’s loss of legitimate 
employment, the imprisonment provides employment 
opportunities for some whose families would other- 
wise be on welfare. On the other hand, welfare costs 
that result from loss of illegal income are true costs of 
increasing imprisonment. That is, when crime reduc- 
tion through more imprisonment reduces theft losses, 
it also reduces criminals’ incomes and perhaps causes 
some dependents to go on welfare. I have no basis for 
estimating, however, how often this happens and what 
portion of the welfare expenses can be considered a 
cost of imprisonment. 

There are several other indirect costs that cannot be 
measured with information currently available. These 
include suffering by prisoners and relatives resulting 
from the imprisonment, relatives’ costs for visiting and 
telephoning inmates, and the possible “crime-school” 
effect of imprisonment. 


Conclusions 


Prison populations appear to be near an equilibrium 
point from a cost-benefit viewpoint. The most readily 
measured benefit, reduced monetary loss to victims, is 
some $19,000 per additional prisoner per year. This is 
substantially less than the most readily measured 
cost, $29,000 for prison operation and construction, 
less probation supervision costs. But reduction in psy- 
chological costs to victims, estimated to be worth 
$18,000 per prisoner, raises the benefits to $37,000. 
For all practical purposes, given the uncertainties 
involved, especially for psychological costs, there is no 
indication that the direct calculable costs ($29,000) 
and benefits ($37,000) of imprisonment differ appre- 
ciably. 

Additional costs and benefits that are not quantified, 
such as suffering by victims’ and inmates’ relatives, 
also appear to be roughly balanced. Potentially the 
most important benefit, reduction in overall crifiiin’l 
justice expenses, and a major potential cost, inmates’ 
loss of earnings, cannot be included because there is 
little to suggest that they are truly benefits and costs 
in practice. 

This leads one to ask what might make the incar- 
ceration strategy more worthwhile. Criminals vary 
greatly in the amount of crime they commit, and there 
is growing evidence that many of the most active 
criminals remain on the streets, while prisons contain 
large numbers of criminals less adept at evading cap- 
ture. Surveys of inmates suggest that the vast major- 
ity of crimes are committed by a small percent of 
criminals who tend to have much lower apprehension 
rates than others (for example, Chaiken & Chaiken, 
1982; Horney & Marshall, 1991; Blumstein, Cohen, & 
Visher, 1988). Reducing crime by expanding prisons is 


unlikely to be very cost-effective unless accompanied 
by greater efforts to imprison the most active crimi- 
nals.’ Lawmakers, therefore, should seek to improve 
police effectiveness as a way to make better use of 
prisons. 


NOTES 


l'Two major cost-benefit studies produce inflated estimates of the 
benefits of imprisonment because they did not have adequate data 
on number of crimes avoided (Cavanagh & Kleiman, 1990; 
Zedlewski, 1987). 


The published NCS and UCR data are adjusted upward for 
inflation and are expressed in 1994 dollars (assuming 3 percent 
inflation in that year), as are all figures in this article unless stated 
otherwise. 


3 Judging from prisoner surveys, fraud and forgery amount to 
approximately 30 percent of index crimes (see, for example, Chaiken 
& Chaiken, 1982; Horney & Marshall, 1991). Thus each prisoner on 
average would have committed some six such crimes (30 percent of 
21). Cavanagh and Kleiman (1990) assume that the loss to victims 
per crime is the same as larceny. This is $376, the average of the 
NCS and UCR figures in table 1, and multiplying by six produces 
the rough estimate of $2,000. 


4The rape and robbery figures are for “total mental health” (which 
includes mental health medical expenses) and “quality of life” (ex- 
cluding homicide). Some two-thirds of the total is “quality of life lost 
to psychological injury.” The researchers listed another $2,000 per 
crime for loss of work, which I do not include because it presents job 
opportunities for others. The published figures are in 1989 dollars 
and are increased by 20 percent to adjust for 1989-94 inflation. As 
for burglary, the mental health data are from the early 1980's, and 
the inflation adjustment is 45 percent. 


5The total number of crimes are 38 million, after adjusting for 
under-reporting (each crime is divided by its reporting rate) in 1990 
(see Federal Bureau of Investigation, 1993; Bastian, 1994). 


In 1992 crime resulted in about 6.1 million days of lost work 
(Klass, 1994), or about 1.5 hours per crime on average. Loss of time 
from work occurs in about 24 percent of rapes and 10 percent of 
robberies. 


T§pellman (1994) also arrives at this conclusion, although 
through different reasoning. 
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Sco THE disposition of juvenile cases is still 


supposed to be tailored to the individual needs 

and circumstances of each juvenile, it should 
come as no surprise that a wide variety of programs 
have been developed to meet these needs. For those 
juveniles whose crimes or records are not very seri- 
ous, and whose family is sufficiently supportive that 
the youth can continue to reside in the home, there is 
a variety of programs such as informal or formal pro- 
bation, intensive supervision, tracking and in-home 
supervision by private agencies, or after-school and 
all-day programs in which a youth reports to the pro- 
gram site for part of the day and then returns home 
to sleep at night. 

For those youth who must be placed out of their 
homes, but do not represent such a risk that they must 
be removed from the community, some jurisdictions 
provide or contract for a wide variety of group homes 
and other community living situations. Placements in 
such facilities are typically in the range of 6 to 24 
months, depending on the program and seriousness of 
the youth’s offense. For those youth who represent a 
more serious risk to the community, or who cannot 
function appropriately in an open community setting, 
many states provide a continuum of increasingly re- 
strictive settings ranging from isolated wilderness 
camps and ranches to very secure fenced and locked 
facilities. 


The big issues that divide the field are the extent to 
which residential placements are necessary, the best 
settings for such placements, and the most effective 
way to run them. Up until the early 1970’s, the typical 
residential placement for juvenile delinquents in most 
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states consisted of small community group homes or 
large congregate training schools. A significant depar- 
ture from this pattern occurred in 1971 when Jerry 
Miller, head of the Department of Youth Services (DYS) 
in Massachusetts, abruptly removed most of the youth 
who were residing in that state’s training schools and 
placed them in a variety of small community-based 
institutions and programs. Those youth who did require 
secure care were placed in a number of small (typically 
20- to 30-bed) facilities. To this day, the Massachusetts 
system continues to operate with only a fraction of the 
secure beds used in many other states and with the 
majority of its youth in a variety of small, privately 
operated programs. Over the last decade a number of 
other states (Utah, Pennsylvania, Maryland, and Flor- 
ida) have adopted similar reforms in their systems. 


An evaluation of the Massachusetts reforms, which 
compared outcomes for samples of youth committed to 
DYS before and after the reforms occurred, found higher 
average recidivism rates for the post-reform youth which 
were partially explained by a decrease in less serious 
offenders being committed to DYS. However, in those 
parts of the state where the new models were most 
successfully implemented, post-reform recidivism rates 
appeared to be lower (Coates, Miller, & Ohlin, 1978). A 
more recent attempt to evaluate the Massachusetts 
model (Krisberg, Austin, & Steele, 1991) compared re- 
cidivism rates for all youth released by the Massachu- 
setts DYS in 1985 to those reported for several other 
states (California, Pennsylvania, Utah, Florida, and 
Wisconsin) and found the Massachusetts rates to be 
among the lowest, using several different indicators of 
post-release failure (rearrest, reconviction, reincarcera- 
tion). The 1985 Massachusetts release cohort also had 
lower recidivism rates than the groups studied earlier 
by Coates et al. (1978). However, the significance of these 
comparisons is obscured by systematic differences in the 
characteristics of youth committed to these different 
state programs and differences in the reporting of 
juvenile police and court contacts. 
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The primary criticisms leveled against traditional 
training schools have been that they offered sterile 
and unimaginative programs, were inappropriate 
places to run rehabilitative programs, and fostered 
abuse and mistreatment of their charges (Bartollas, 
Miller, & Dinitz, 1976; Feld, 1977). At this point, the 
debate still goes on. A number of studies that set out 
to demonstrate that small community-based pro- 
grams were more effective than traditional training 
schools failed to do so (Coates et al., 1978; Empey, 
Lamar, & Lubeck, 1971; Greenwood & Turner, 1993). 
Yet, several recent meta-analyses (discussed later in 
this column) purport to demonstrate that particular 
types of treatment programs, primarily those employ- 
ing cognitive/behavioral techniques, are more effective 
when run in community rather than institutional set- 
tings (Lipsey, 1991). 

In recent years a number of states have followed 
Massachusetts’ lead by shifting more of their youth to 
privately run, community-based programs. National 
surveys of juveniles in custody have found that be- 
tween 1975 and 1986 the number of commitments to 
private programs increased by 122 percent, while com- 
mitments to public programs declined by 7 percent 
(Thornberry, Tolnay, Flanagan, & Glynn, 1989). How- 
ever, many states, most prominently California, re- 
main steadfast in their reliance on large secure 
training schools. California alone accounts for 20 per- 
cent of the youth locked up in the entire Nation. 
Institutional populations in the badly overcrowded 
California Youth Authority range from 700 or 800 in 
institutions serving younger youth to more than 1,500 
in those serving older populations. This column will 
attempt to summarize and synthesize the available 
evidence regarding which types of program are most 
effective. 


Recidivism Rates 


In order to discuss “what works” in juvenile correc- 
tions, it is necessary to address the question of how we 
are going to measure effectiveness. The traditional 
measure has been recidivism rate—the fraction of 
youth rearrested or returned to custody for particular 
types of behavior, within some specified period. How- 
ever, recent meta-analyses suggest that there are 
likely to be only modest differences in recidivism rates 
between “experimental” and “control” programs. Fur- 
thermore, current debates over juvenile corrections’ 
policy suggest that other factors might be important 
in judging the quality of juvenile corrections’ programs 
such as public protection, cost, or the “appropriate- 
ness” of the activities in which youth are engaged. The 
growing popularity of boot camps and ISP (intensive 
supervision probation) programs in spite of mounting 
evidence that they are no more effective in reducing 
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recidivism than the programs they were designed to 
replace (MacKenzie & Uchida, 1994; Petersilia & 
Turner, 1993) are illustrations of this point. 


Even if we were to stipulate that recidivism rate is 
the primary criteria by which programs are to be 
judged, we would still face the problem of which 
recidivism measure to use, since some programs do 
better on one recidivism measure than others. Are we 
concerned with rearrest for any crime or just those 
that are serious or violent? Furthermore, in making 
comparisons across programs we must deal with the 
fact that the primary determinates of a program’s 
recidivism rate are the characteristics of the youth 
assigned to it and that no recidivism data are avail- 
able for many of the programs in which we may be 
interested. 


The starting point for any discussion of these issues 
is of course the Lipton, Martinson, and Wilks (1975) 
study of correctional treatment and the National 
Academy of Sciences reanalysis of that and other 
relevant studies (Sechrest, White, & Brown, 1979). 
Both reviews concluded that no method of correc- 
tional intervention could be said to be more effective 
than any other, which was interpreted as saying that 
“nothing works.” In fact, as many subsequent com- 
mentators (Palmer, 1978; Ross & Gendreau, 1980) 
pointed out, Lipton et al. and the other reviewers 
identified a number of programs that appeared to 
have reduced recidivism rates significantly. The prob- 
lem was that no particular intervention strategy was 
found to be consistently more effective than any other. 


Avariety of explanations were offered to explain this 
phenomenon. Some argued that the reviewers were 
not doing an adequate job of distinguishing between 
various types of programs (Gendreau & Ross, 1987). 
Others argued that reviewers were not paying suffi- 
cient attention to the quality with which the interven- 
tion models were implemented (Greenwood & 
Zimring, 1985). 


Additional insight regarding these issues was pro- 
vided by a series of meta-analyses that allow reviewers 
to combine results across several studies and to control 
on a variety of program characteristics. The first of 
these, like the earlier reviews, found little difference 
between basic strategies (Garrett, 1985; Davidson, 
Gottschalk, Gensheimer, & Mayer, 1987). However, 
later ones found significant differences. A meta-analysis 
of 80 program evaluations by Andrews, Zinger, Hoge, 
Bonta, Gendreau, & Cullen (1990) concluded that ap- 
propriate correctional services could reduce recidi- 
vism by as much as 50 percent. Appropriate services 
were defined as those that: target high-risk individu- 
als; address criminogenic needs such as substance 
abuse or anger management; and use styles and 


modes of treatment (e.g., cognitive and behavioral) 
that are matched with client needs and learning styles. 

A meta-analysis of more than 400 juvenile program 
evaluations by Mark Lipsey (1991) found that behav- 
ioral, skill-oriented, and multi-modal methods produced 
the largest effects and that positive effects were larger 
in community rather than institutional settings. The 
mean effect of treatment in this study, in comparison to 
untreated control groups, was to reduce recidivism rates 
by 5 percentage points—say from 50 percent to 45 per- 
cent. 

There are several differences between these two stud- 
ies which favor the Lipsey analysis as the basis for 
predicting the potential impacts that might result from 
improved juvenile correctional programming. First, the 
Lipsey study was restricted to just juvenile programs 
while the Andrews et al. study included programs treat- 
ing both juveniles and adults. Second, the Lipsey study 
attempted to be comprehensive in identifying studies 
while the Andrews et al. study was a small select sample. 
Finally, the Lipsey study compared programs across a 
number of objective categories while the Andrews et al. 
study applied a somewhat subjective theoretical classi- 
fication scheme that could have been biased by the 
coders’ knowledge of the outcomes for individual evalu- 
ations. 

Lipsey’s observation, that most program evaluations 
lack sufficient statistical power (sample size) to detect 
the mean effect size observed in his analysis, helps 
explain why so many individual evaluations fail to find 
any significant effects. Since sample sizes in excess of 
200 cases for both experimental and control groups are 
required to achieve sufficient power to detect five percent 
differences, it is not likely that there will ever be a 
sufficient body of such studies to rank the effectiveness 
of all the methods this field continues to develop. 


Alternative Measures of Effectiveness Rates 


I have never had any problem understanding the 
value of recidivism rates as the measure of a program’s 
effectiveness. The fewer youth who are subsequently 
arrested, the better. Even when the same percentage 
of youth are subsequently arrested from both the 
experimental and control groups in our studies, we 
further examine the data to see if those from one group 
or the other are arrested more frequently (arrest rate), 
sooner (time to failure analysis), or for more serious 
crimes. The problem with these multiple measures is 
that unless the sample size is several hundred in each 
condition, any observed differences are also unlikely 
to be statistically significant. 

Within the criminology profession, statistics derived 
from police and court records are almost universally 
disdained in favor of self-reports or victim surveys. It is 
usually argued that arrest and conviction data reflect the 
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activities and priorities of public agencies as much as 
the behavior of offenders. In fact, there are a number 
of instances in which positive effects on official recidi- 
vism rates were later determined to reflect primarily 
changes in arrest or parole revocation policy, rather 
than any real change in the underlying criminal be- 
havior. Criminologists tend to rely on trends disclosed 
by victim surveys over those reported by the Uniform 
Crime Reporting System. They also prefer self-reports 
from potential offenders over arrest records as a way 
of assessing involvement in juvenile delinquency (El- 
liott, Huizinga, & Menard, 1989). 

The problem with these alternative measures is that 
they often point in opposite directions. In our recent 
evaluation of the Paint Creek Youth Center (PCYC), a 
small staff-secure program in southwestern Ohio, the 
percentage of experimental youth rearrested in 1 year 
was 10 percentage points lower than that of the controls 
(50.7 percent versus 61.3 percent); but the percentage of 
experimental youth who self-reported post-release delin- 
quent behavior was 13 percent higher than the control 
group (75 percent versus 62 percent) (Greenwood & 
Turner, 1993). This inconsistency in recidivism meas- 
ures is just one more indication of the difficulties in- 
volved in comparing programs. 


Other Measures of Effectiveness 


Since most programming decisions are made without 
reference to comparative recidivism rates, it is helpful 
to have some understanding of what other criteria are 
used. Of primary concern to many people is public 
safety and perceptions of public safety, even when they 
are incorrect. In a number of jurisdictions, prosecutors 
and juvenile court judges have refused to allow the 
youth they commit to be placed in community-based 
programs, even though the evidence suggests that the 
community placement would be more effective. This is 
because a residential placement prevents some imme- 
diate crimes through incapacitation, even though it 
may be less effective in reducing recidivism rates in the 
long run. 

Another concern is cost. Many states began putting 
more youth in boot camps and community programs 
only after they experienced overcrowding in their resi- 
dential facilities. Budgetary pressures appear to have 
been a motivating factor behind this shift. 

Athird concern is the public perception of how youthful 
offenders should be treated. It would be nice to believe 
that correctional administrators could ignore these 
changing fads, but they do so at the peril of political 
support for their programs. During the 1980's, the Cali- 
fornia Youth Authority got a good deal of favorable 
publicity for its efforts to bring private employers into its 
institutions to train and employ its wards, without ever 
demonstrating that these programs reduced recidivism 
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rates. At the current time, many correctional admin- 
istrators who were initially skeptical of the boot camp 
fad have found that these programs provide them with 
opportunities to develop aftercare and other commu- 
nity-based programs that they might not otherwise be 
allowed to develop. 


A fourth concern is how youth behave and appear as 
they are about to leave a program. The people most 
concerned with the quality of a program—the commit- 
ting judge, supervising probation officer, and parents— 
assess its impacts by comparing the youth who is about 
to be released to what the youth was like when he or she 
entered the program. Programs earn high marks when 
youth appear to be well-behaved, polite, respectful, and 
responsive to questions. 


Guidance on Program Design 


The Lipsey (1991) and Andrews et al. (1990) meta- 
analyses provide considerable guidance regarding issues 
of basic program design. Programs that use cognitive/be- 
havioral and multi-modal approaches to address crime- 
related risk factors (such as anger management, dispute 
resolution skills, and substance abuse resistance training) 
are preferable to simple educational, vocational, or undi- 
rected counseling approaches that do not focus on crimi- 
nogenic needs. Furthermore, programs that are permitted 
to use these approaches in community settings are more 
effective than those that use them in institutional settings, 
but they also expose the community to somewhat more 
risk (due to the loss in incapacitation effects). 


Program administrators can now find a wide range of 
training materials and curricula from which to build the 
elements of an effective cognitive/behavioral interven- 
tion program. Complete program models, which inte- 
grate cognitive/behavioral methods with small group 
living and family involvement, are provided by programs 
such as PCYC (Greenwood and Turner, 1993) or pro- 
grams run by the Michigan Department of Social Serv- 
ices, or contracted for by the Massachusetts Department 
of Youth Services. Examples of how these techniques can 
be employed in an outdoor/experiential setting are pro- 
vided by the privately run VisionQuest program in Tuc- 
son, Arizona, and the Associated Marine Institutes 
program in Tampa, Florida. 


Some of the other program design issues for which 
there is little empirical guidance but growing practi- 
tioner consensus include the following: 


e The need for an accurate and complete intake 
assessment to identify all treatment issues and 
potential resources in the community; 


» The need to adapt programs to individual needs 
and capacities; 
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e The need to monitor progress and initiate change 
when progress is not being made, both with pro- 
grams and individuals. 


e The need to involve a youth’s other family mem- 
bers; and 


e The need for aftercare and sustained program- 
ming upon return to the community. 


However, a recent evaluation of two experimental 
aftercare programs questions the belief of many ad- 
ministrators that intensive aftercare supervision and 
support will reduce post-release recidivism rates for 
youth returning from out-of-home placemenis (Green- 
wood, Deschenes, & Adams, 1993). Although both pro- 
grams in this study provided prerelease planning, 
daily monitoring of activities, and assistance with 
family problems, neither resulted in significantly 
lower recidivism rates in comparison to rates for 
groups who received no such services. The results of 
another aftercare study conducted in Pennsylvania 
suggest that the number of offenses by repeat offenders 
can be cut short by close monitoring and selective revo- 
cation policies for those who are caught (Sontheimer, 
Goodstein, & Kovacevic, 1990). 


Program Implementation 


It is one thing to specify what an effective program 
should look like. It is another to make it happen. Many 
of the lessons of effective program implementation have 
been drawn from the literature on effective schools. One 
of the first requirements is that a program be based on 
a specific theoretical model or approach. Many different 
models appear to provide acceptable approaches to cor- 
rectional programming for juveniles, but the absence of 
a model increases the likelihood that program decisions 
will be inconsistent or made on the basis of expediency. 
Atheoretic model also provides a framework for expand- 
ing the comprehensiveness of the program or altering 
parts that do not appear to work. 


Another requirement is for a program director who 
understands and accepts the program model and who 
can effectively communicate it to others. It also helps if 
the program director is an effective advocate with the 
surrounding community, judges, and parents of partici- 
pants. In fact, the success of many popular programs is 
attributed to the “charisma” and other unique charac- 
teristics of the director. However, when you start looking 
across exemplary programs you see that many of the 
directors share similar characteristics. 


I used to think that a particular kind of staff was a 
key ingredient for any successful program. Although I 
still believe that a program director must have and use 
the power to get rid of inappropriate staff, I no longer 
believe appropriate staff are difficult to find. It is really 
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up to the director to do the best with what he or she 
has to work with. 

I still believe that staff training is a key ingredient 
and have never seen what appears to be an effective 
program where there was not considerable effort de- 
voted to staff training. I also believe that open lines of 
‘communication and frequent communication between 
all levels of staff is an essential ingredient of effective 
programs. Communications is the glue that holds the 
program together; gaps in communication will be in- 
evitably exploited by youth. 


Reforms Needed to Improve the Field 


The quest for effective programming in the juvenile 
corrections field is still pretty much a hit or miss affair. 
The field is far too driven by fad and prejudice and not 
near enough by results. Given the $35,000 cost of a 
year’s commitment to a typical residential facility, and 
the $20- to $70-dollar per day cost of community treat- 
ment, it should not be much of a burden to have 
programs start collecting systematic followup infor- 
mation at 6- or 12-month intervals. A number of pro- 
grams and a few states are now collecting such 
information, which can provide valuable insights con- 
cerning program effects and the post-release environ- 
ment that clients will face. 
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JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by KUGENE H. CZAJKOSKI 


“Radicalism in Law and Criminology: A Retro- 
spective View of Critical Legal Studies and Radi- 
cal Criminology,” by Albert P. Cardarelli and 
Stephen C. Hicks (Fall 1993). Despite its 50-page 
length and its ponderous subject, this article is quite 
interesting and easy to read. As an historical essay of 
sorts, the article may actually be too short for what the 
authors want to accomplish but the result is reasonably 
informative. And for academic persons who have been 
around for the last 30 years or so, it can provide remi- 
niscent amusement. It tells the story, or at least one 
version of it, of the rise and decline of radicalism, or the 
“Left,” in criminology and in Critical Legal Studies. 
Almost all of the story is told within the framework of 
academe. 

Somewhat disconcertingly, the authors plunge right 
into their narrative with the use of the word “Left” in 
their very first sentence. What constitutes being “Left” 
is not made plain, and the reader is allowed to decide 
alone whether there are identifying principles involved 
or merely a “Left” identity that is derived from an aggre- 
gate of specific issues and professional associations. The 
authors make little attempt to define the “Right” as a 
point of contrast, and it would appear that they regard 
the “Right” negatively as the absence of “Left.” Without 
offering specific definitions, the authors do, however, 
leave the clear impression that what it means to be “Left” 
is to challenge the status quo and existing dogma. That 
is probably as good a definition of the Left and, by 
implication, the Right as one is likely to find anywhere. 
However, the distinction between Left and Right often 
becomes blurred as in the case of the recently passed 
Federal Crime Bill where partisan supporters found 
themselves among strange bedfellows. 


The authors are faithful to the title of their article in that 
they provide a review of the recent history of Radical 
Criminology, on the one hand, and Critical Legal Studies 
(CLS) on the other. Of course, the two movements are 
related in terms of their iconoclastic approaches but they 
play out on slightly different landscapes. CLS has been 
mainly a law school phenomenon while Radical Criminol- 
ogy has been mainly exercised in social science programs, 
particularly sociology and criminology. According to the 
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authors, Radical Criminology and CLS have their 
origins in the intellectual ferment of the 1960’s. That 
remarkable time period spawned a variety of protest move- 
ments in the course of revitalizing concerns regarding free 
speech, civil rights, and individual liberty. It was a period 
when youth stood at the vanguard of change and rallied 
under a youthful Presidency. The Students for a Demo- 
cratic Society, an especially influential group, accompanied 
other groups in loosely forming what was called the “New 
Left” in that the guiding philosophy avoided the Marxist- 
Leninist ideology of the old Left. Ironically, the catch 
phrase, “military-industrial complex,” coined by President 
Eisenhower, a Republican, represented a unifying target 
for the protest groups. Universities were seen as the hand- 
maidens of the military-industrial complex and thus be- 
came a major battleground for those in pursuit of radical 
change. 

Citing names, philosophies, and certain key events, the 
authors succinctly, but persuasively, trace the development 
of radical scholarship. It is a complex story, and one is 
helped to understand it by keeping in mind the driving force 
of an attack on orthodoxy. Both Radical Criminology and 
CLS saw the existing political and social structures “as 
supportive of a capitalist system in crisis, and more impor- 
tantly, viewed existing theory and research as little more 
than ideological justification for a political economy that 
supported the status quo in American society.” However, it 
cannot be said that Radical Criminology and CLS were 
unified by a common body of scholarship. There were too 
many diverse viewpoints and alternative theories for that. 

The authors follow Radical Criminology and its trans- 
formations (notably Critical Criminology which did not 
limit itself to Marxist analysis as the early Radical Crimi- 
nology did) through such experiences as the shutting down 
of the School of Criminology at Berkeley, conflicts within 
the American Society of Criminology, and confusions re- 
sulting from the so-called “New Criminology” identified by 
Taylor, Walton, and Young. 

Although there have always been radicals among 
American legal theorists, CLS achieved its notoriety in the 
1970's. As a descendant of Legal Realism, CLS denied the 
autonomy of law and showed the law to be “indetermi- 
nate, contradictory, and contingent.” Much of the cri- 
tique employed by CLS was taken from the Frankfurt 
School of thought. Linguistic theory and deconstruc- 
tion was often laced through CLS where a major goal 
was enhancement of participatory democracy. 

In time, Radical/Critical Criminology and CLS 
found secure niches in academe. Law review journals 
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were flooded with CLS articles and tenure was 
granted to CLS professors. Radical/Critical Criminol- 
ogy gained a number of its own scholarly journals, and 
the American Society of Criminology formally recog- 
nized the movement by granting them their own offi- 
cial division within the Society (the ASC Division of 
Critical Criminology was established in 1990). Even 
as they gained legitimacy in academia, Radical Crimi- 
nology and CLS were rocked with criticism having 
disintegrating effects. CLS had to cope with charges 
of nihilism, and Radical Criminology had to face alter- 
native analytical methods put forth by those not fully 
committed to Marxist analysis. Along with a substan- 
tial measure of acceptance within their disciplines, 
there has emerged the paradox of their declining in- 
fluence. 

The short history that the authors provide, although 
familiar, is engaging enough. The most interesting 
part of the article comes near the end when, in discuss- 
ing the decline of Radical/Critical Criminology and 
CLS, they refer to a displacement by the current 
therapeutic culture: 

Having despaired of the sacred interdicts of religion, the corrup- 

tion of Marxism by Stalin and his later disciples, and the failure 

of leftists to solidify the theory-praxis connection, many former 
radicals and their less active but sympathetic cohorts have be- 
come major consumers, if not the dispensers, of the therapeutic 
culture. The proliferation of the therapeutic culture is readily 
seen in the transformation of a significant part of professional 
activity into counseling, as is evident in the vast network of 
therapeutic enterprises in the urban centers of our country... 
in the continuing effort to view criminal behavior as “sick” and/or 


“ill,” in contrast to the early creedal sanctions of such behavior 
as immoral or sinful. 


As a final irony, the radicals of yesterday often stand 
as part of today’s academic establishment. Many of 
yesterday’s ardent proponents of free expression now 
endorse the infamous speech codes and sensitivity 
indoctrinations which serve to strangle free expres- 
sion on university campuses. Perhaps it is a conse- 
quence of yesterday’s radicals having been coopted by 
the entrepreneurs of therapy who think it is more 
important for universities to build self-esteem than to 
build knowledge. 

“A Contemporary Look at the Effects of Rape 
Law Reform: How Far Have We Really Come?,” 
by Ronet Bachman and Raymond Paternoster 
(Fall 1993). This article astutely addresses a criminal 
justice issue which holds both symbolic and practical 
importance. Reform of rape laws has been expected to 
produce a complementary set of effects wherein vari- 
ous interest groups such as feminists, victim rights 
advocates, and law and order proponents would see 
both instrumental and symbolic improvements. For 
feminists the interest has been to neutralize rape 
myths and to indoctrinate the public regarding the 
seriousness of sexual assaults. For victim advocates 


and law and order groups, the interest has been to 
bring about more effective justice by: shielding rape 
victims from procedures which discourages them from 
making complaints; ensuring that all forms of rape are 
prosecuted; and arranging adequate punishment. 

Since the 1970’s every state and the Federal Govern- 
ment have passed legislation aimed at improving and 
expanding rape laws. Many states replaced a single 
crime of rape with gradations of the crime related to 
seriousness and progressive penalties. Departing from 
ancient common law, most jurisdictions made laws 
where sexual assault victims could be either male or 
female, could be a spouse, and could be involved in acts 
other than sexual intercourse. 


Typically, rape law revisions eased the consent factor 
and the past sexual activity factor in favor of the 
victim. In addition, the corroboration requirement was 
usually eliminated. The general expectation has been 
that the outcomes of rape law reform would include: 
an increase in the number of victimizations reported 
to the police due to the new procedures which shield 
victims; an increase in the number of rape convictions 
due to elimination of resistance and corroboration 
requirements; and increased incarceration rates due 
to expanded rape concepts such as acquaintance rape 
and marital rape. Previous research did not show that 
the general expectation has been substantially real- 
ized. 


The present authors, in their research, had the 
objective of providing a national accounting of the 
effects of rape reform laws (previous research was 
generally limited to measuring outcomes in a few 
states or jurisdictions). They focused on three expected 
outcomes: 


First, if such procedural reforms as rape shield laws have reduced 
the reluctance of victims of rape to report their victimizations to 
the police, then we should see an increase in the number of these 
victimizations reported to police during the past decade. Second, 
if statutes aimed at eliminating the resistance and corroboration 
requirements have indeed increased the probability that rapists 
will be convicted and sent to prison, then the probability of going 
to prison for rape should have increased relative to other violent 
crimes over the past twenty years. Third, if new criminal codes 
which replaced the single crime of rape with a series of offenses 
have indeed increased the probability that rape offenders who 
victimize intimates or acquaintances will be convicted and go to 
prison, then we should see an increased incarceration rate for 
these types of rapists as compared to the late seventies and early 
eighties. 


The authors obtained their data from the National 
Crime Victimization Survey, the National Prisoner 
Statistics Program, the Nationa! Corrections Report- 
ing Program, and the Uniform Crime Reports. Rape 
data were compared to data for the violent crimes of 
robbery and assault. The time periods examined were 
roughly between 1970 and 1990. The authors had 
understandable difficulty in constructing an inter- 
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rupted time series model. Because rape reform stat- 
utes have undergone very many revisions since initial 
implementation, it was virtually impossible to set a 
single point in time for pre- and post-reform compari- 
sons. Furthermore, the different jurisdictions within 
the national sample seldom reformulated their laws 
contemporaneously with each other. Thus, pre- and 
post-comparisons were perforce rather loose. None- 
theless, it would seem that the authors were able to 
engineer a fairly persuasive estimate of some of the 
effects of rape law reform. Their use of national data 
is a unique contribution to the literature on the sub- 
ject. 

Not unlike what previous researchers have found, 
the authors found mixed results which most rape 
prevention activists would probably find disappoint- 
ing. They state: “The most obvious impression from 
these data is that statutory rape law reform has not 
had a very substantial effect on either victim behavior 
or actual practices in the criminal justice system.” 
They do, however, see some partial successes. One of 
them is of a symbolic nature having to do with rape 
victims’ perception of the likelihood of being stigma- 
tized by the criminal justice process. The finding that 
there was a slight increase in the proportion of women 
reporting rape victimization suggests that this percep- 
tion is being favorably altered. Also there was some 
indication that rape offenders were more likely to be 
sent to prison as a result of rape law reform. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


This special issue of Crime and Delinquency focuses 
on the latest reform in law enforcement, community 
policing, which evolved in part from a growing dissat- 
isfaction with traditional police practices and a recog- 
nition of their shortcomings. The realization that 
police are very dependent on the cooperation of pri- 
vate citizens to reduce crime and to improve public 
safety was a major impetus behind community polic- 
ing. The articles in this special issue examine the 
experiences of various jurisdictions in the planning 
and implementation of community policing. 

“Winning the Hearts and Minds of Police Of- 
ficers: An Assessment of Staff Perceptions of 
Community Policing in Chicago,” by Arthur J. 
Lurigio and Wesley G. Skogan (July 1994). This 
article examines police officers’ views at the begin- 
ning of a proposed Chicago alternative policing 
strategy (CAPS). Police officers completed question- 
naires which probed their assessment of their jobs, 
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their supervisors, and their relationships with the 
community they serve. The results provided insight 
into the potentialimpedimentstotheimplementation 
of a community policing strategy and a base line for 
evaluating subsequent changes in officers’ attitudes, 
perceptions, and behaviors. The survey included ques- 
tions that formed 22 scales measuring the various 
components of factors such as job satisfaction, officers’ 
relationships with peers and supervisors, and their 
attitudes toward police work and community policing. 

Results of the survey focused on a variety of job 
characteristics. Officers rated their jobs highest with 
respect to working with others and lowest with respect 
to peer/supervisor feedback and task identity. Officers 
wanted their jobs to include stimulating and challeng- 
ing work, a chance to exercise independent thought and 
acting, opportunities to learn new things, opportunities 
to be creative and imaginative, and opportunities for 
personal growth and development and a sense of 
worthwhile accomplishments. 

Regarding community policing, although most offi- 
cers agreed that the prevention of crime is the joint 
responsibility of the community and the police, they 
were not optimistic that community policing would 
appreciably improve police operations. Also, high per- 
centages of participants also believed that greater 
burdens on police to solve all community problems and 
blurred boundaries between police and citizen author- 
ity were more likely to occur after implementation of 
CAPS. 

Results also indicated that officers were ambivalent 
about community policing in Chicago. They expressed 
only moderate enthusiasm for involving themselves 
in solving noncrime problems, and they were not keen 
on adopting new tactics such as foot patrol or on 
marketing their new services to the public. Analysis 
of gender, age, rank, and race revealed that minori- 
ties, older, and higher ranking officers expressed 
more favorable attitudes toward community policing. 

In conclusion, the data suggest the importance of a 
department examining the attitudes and feelings of 
staff before implementing community policing. Addi- 
tionally, to be successful, community policing initia- 
tives must be compatible with the existing culture 
and organizational climate in a department and with 
the basic concerns and needs of police personnel. 

“The Effect of a Community Policing Manage- 
ment Style on Officers’ Attitudes,” by Mary Ann 
Wycoff and Wesley G. Skogan (July 1994). This 
article examines the impact of quality management, 
a form of participatory management, on community 
policing. A number of advocates argue that commu- 
nity policing requires a facilitative approach to man- 
agement in which managers are viewed as part of the 
support system for field operations. The perceptions, 
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ideas, and needs of officers are as important to the 
decisionmaking process as are those of managers. 
Specifically, the authors assess the relationship be- 
tween that management style and officers’ levels of 
satisfaction with work, supervision, and their organi- 
zation (Madison, Wisconsin Police Department). 
Chief David Couper, Madison, Wisconsin Police De- 
partment, was convinced that external service deliv- 
ery would not improve until the organization more 
effectively used and served its employees. Utilizing 
the quality/productivity leadership processes advo- 
cated by Edwards Deming, 12 quality leadership man- 
agement principles were established highlighted by a 
belief in teamwork and involvement in the decision- 
making process by those affected by the decision. 


With funding from the National Institute of Justice, 
an evaluation project documented the impact of the 
changes on officers’ attitudes and citizens’ perceptions 
about safety and quality of police work. In the relation- 
ship between perceived participation and job-related 
attitudes, there was strong evidence that officers’ 
sense of participating in organizational decisions that 
affect their work life has a positive effect on their 
satisfaction with work, organization, supervision, and 
potential for personal growth. 


Although this was but one research project, which 
essentially was a case study for change, there does 
appear to be a good fit between participatory manage- 
ment and community policing. Participatory manage- 
ment seems to “model” for officers the type of concern 
and respect that is to be given to the needs of custom- 
ers and encourages the type of database decisionmak- 
ing that problem-solving policing requires. 


“Angels in Marble’: Problems in Stimulating 
Community Invovement in Community Polic- 
ing,” by Randolph M. Grinc (July 1994). In 1990 
the Bureau of Justice Assistance funded grants to 
eight police jurisdictions to implement innovative 
neighborhood-oriented policing programs (INOP), and 
in 1991 the Vera Institute received an 18-month grant 
to conduct an evaluation of the INOP projects. This 
article addresses the research conducted by the Vera 
Institute, highlighting its various findings. 


Although there is no precise definition of community 
policing, the one central tenet is that the police and 
the community must work together to define and 
develop solutions to crime and quality of life problems. 
To determine how involved community residents were 
in the community policing process, residents were 
asked what they knew about INOP. The answers var- 
ied greatly. As might be expected, the highest level of 
knowledge about INOP was found among community 
leaders and the lowest level was found among ordinary 
community residents. 


The assumption often made is that once educated 
about the benefits of community policing, residents 
will embrace and actively participate in the commu- 
nity policing process. Such proved not to be the case. 
Across all eight sites, the explanation most frequently 
offered for the lack of community involvement was the 
residents’ fear of retaliation. Similarly, residents are 
reluctant to accept heavy enforcement efforts as any- 
thing more than short-lived programs which do not 
have the desired effect of reducing residents’ fears in 
the long run. 

According to a large number of community resi- 
dents, a major reason why they do not involve them- 
selves with community policing is the historically poor 
relationship between the police and the residents of 
poor minority communities. Apathy among the resi- 
dents to become involved was met by police with in- 
creasing hostility for lack of interest in bettering their 
lives. However, the unwillingness to get involved may 
be less a product of apathy than of fear and suspicion 
grounded in largely negative experiences with the 
police in the past. 

Another problem was the fleeting nature of projects 
to help poor communities. The residents’ experience 
had been that once grant money was spent, the pro- 
grams would disappear. Also, residents often do not 
understand their role in community policing. Addi- 
tional problems are the result of heterogeneous popu- 
lations, highly disorganized communities, and 
intragroup conflict among community leaders and 
residents. 

In conclusion, what is clear is that the apparent 
popularity of community policing among residents is 
not sufficient to promise their active involvement in 
the process. The data suggest that the task of involving 
residents is likely to be difficult since they may not 
want to involve themselves in community policing. 
Police and government administrators have little 
choice but to develop more effective means of commu- 
nity education, outreach, and organizing. 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by RONALD P. TETU 


The July edition of the Canadian Journal of Crimi- 
nology was devoted solely to a review of Canada’s 
Young Offenders Act (YOA). There are three main 
reasons for dedicating an entire issue to an analysis of 
the Act: 1994 marks the 10th anniversary of the YOA 
and the editors felt a thorough evaluation of the Act 
was due; the YOA represents one of the most signifi- 
cant pieces of social policy legislation enacted in Can- 
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ada during this generation; and sweeping reforms to 
address a number of controversial provisions of the 
YOA are under consideration. 

“What’s Wrong With YOA Bashing? What’s 
Wrong With the YOA?—Recognizing the Limits 
of the Law,” by Nicholas Bala (July 1994). Ten 
years ago the YOA was enacted into law. Since its 
implementation, it has emerged as one of the most 
contentious laws ever enacted. It is under attack by 
both the political right (the “get tough” camp) and the 
therapeutic left (the return to rehabilitation advo- 
cates). However, the author contends that much of the 
abuse being heaped on the YOA is simplistic and fails 
to appreciate distinctions between statutory laws, ju- 
dicial interpretation, and provincial implementation. 
In this article, he analyzes the major criticisms of both 
sides and proposes some reforms to meet the criticisms 
coming from both ends of the ideological spectrum. 

The “get tough” critics’ major argument is that crime 
has increased since the YOA came into effect. The 
author concedes that there has been a reported in- 
crease in youthful offending. However, he questions 
whether the so-called increase is not due to less toler- 
ance and greater social sensitivity to certain types of 
criminal behavior, especially violent crime, sexual as- 
sault, and domestic violence, than there was in the 
past. A lack of tolerance and greater social sensitivity 
may have produced more reporting and police charg- 
ing. 

He also questions whether the increase can be at- 
tributed to any perceived deficiencies in the YOA and 
whether proposed legislative reform, such as imposing 
longer sentences, lowering maximum and minimum 
ages for YOA jurisdiction, permitting publication of 
identifying information, and holding parents account- 
able for offenses committed by their children, will have 
the desired outcome of lower crime rates by youthful 
offenders. Instead, he proposes that we examine the 
effect that the rising levels of unemployment, espe- 
cially for adolescents with limited education and low 
socioeconomic status, have had on the crime rate. At 
the same time, adolescents with special needs may not 
be getting adequate assistance from already strained 
education, mental health, and child welfare systems. 

While political critics have challenged the YOA for 
not being tough enough, mental health professionals 
have often argued that it does not give enough atten- 
tion to rehabilitation. For example, section 22 requires 
the consent of a young person who is to be “detained 
for treatment.” Metal health professionals believe that 
most young offenders who need treatment are too 
disturbed to appreciate it, and, by refusing to consent, 
they deprive themselves of needed treatment. 

Addressing this argument, the author encourages 
those in the mental health professions to see this 


December 1994 


provision in a historical context which reveals both an 
unfortunate history of abuse of children in mental 
health facilities and the over-use of drugs to sedate 
adolescents with behavioral problems. He also asserts 
that the real obstacle to rehabilitative services for 
young offenders is the reluctance of provincial govern- 
ments to provide adequate resources for these serv- 
ices. Since section 22 only governs detention in a 
hospital or mental health facility, there is nothing 
preventing the provincial governments from offering 
extensive mental health services to young offenders in 
custody facilities and giving them an incentive to 
participate through the prospect of early sentence 
review and possible release. 

The author cautions mental health professionals 
that a statute or a court order is not, in and of itself, 
going to rehabilitate young offenders. Although pro- 
viding rehabilitation services to young offenders 
clearly has some value in terms of reducing recidivism 
and achieving social protection, it is only with the 
financial assistance of provincial governments to pro- 
vide counseling and educational services to those in 
custody that rehabilitation has a chance of being 
achieved. 

Rather than abolishing the YOA, the author pro- 
poses several changes that he hopes will make both 
sides more accepting of the YOA. Because most diffi- 
cult youths who commit serious offenses can be trans- 
ferred to the adult system, he does not favor dropping 
the maximum age of YOA jurisdiction below 18. How- 
ever, he does favor dropping the minimum age of YOA 
jurisdiction from 12 to 10. This would allow earlier 
intervention with youths who cannot be dealt with by 
their parents or child welfare authorities. 

Since adolescents are more easily pressured into 
making statements to police and may even be coerced 
by authority figures into making false confessions, 
they have been afforded special protection under sec- 
tion 56 of the YOA. Under this section, a police officer 
is required to give a youth who is generally unknown 
to the officer an explanation in “language appropriate 
to his age and understanding” of relatively complex 
legal rights. Even a minor defect results in automatic 
exclusion of the statement. To remedy this situation, 
the author proposes that there should be some judicial 
discretion where there has been a good faith effort by 
police to comply with the statute. At present there are 
youths who have confessed their guilt to the police and 
cannot understand why they are not being held ac- 
countable. 

He also proposes that information about young of- 
fenders be shared more readily among those profes- 
sionals working or treating them. Although he does not 
believe that members of the public should have access 
to information that is durrently considered confiden- 


i 
| 


REVIEWS OF PROFESSIONAL PERIODICALS 73 


tial, he thinks some limited dissemination of informa- 
tion to professionals may help ensure public safety. 
In significant measure, the YOA, as interpreted by 
the courts, has created a highly variable system of 
youth justice, with great differences between prov- 
inces and even between individual judges in the same 
city. Some of the general criticism of the YOA as being 
“too soft” may be inaccurate because it places the 
blame on the Act rather than recognizing that differ- 
ent decisionmakers are permitted to do very different 
things. The author suggests that those who have con- 
cerns about specific types of decisions (alternative 
measures, pretrial detention, custody, transfer to 
adult court) should concentrate their reform efforts on 
trying to provide more direction to decisionmakers. 


The author concludes by suggesting that there 
should be more research into the cause of youth crime 
and into the programs that can best prevent an occur- 
rence and rehabilitate those youths who are appre- 
hended. He believes that we cannot rely on the youth 
justice system alone or on those laws designed to 
achieve social protection or social peace as they were 
not intended to address the core problems of young 
offenders. 


“Youth Offenses—Adult Consequences,” by Lu- 
cien Beaulieu (July 1994). In this article, the author 
briefly outlines the context in which the Young Offend- 
ers Act (YOA) was adopted in 1982. He compares the 
new Act with the old Juvenile Delinquents Act (JDA) 
which was enacted in 1908 and which had remained 
basically unchanged since its inception. He places 
particular emphasis on the declaration of principles 
and the requirements of the Canadian Charter of 
Rights and Freedoms. In the remainder of the article, 
the author discusses the provisions regarding trans- 
fers to adult court as amended in 1992. 


One of the main criticisms of the old legislation was 
that it was not fulfilling its expressed promise to 
provide the young offender with protection, treatment, 
and guidance. If treatment or help was offered, the 
perception was that it was done at the expense of the 
youth’s legal rights to due process and a fair hearing. 
Thus, the “medical model” oriented juvenile justice 
system was being questioned in favor of the “justice 
model” or some modification thereof. 


In contrast, the YOA abandoned the concept of de- 
linquency and focused on the commission of a specific 
offense. The “condition” of the offender regardless of 
the alleged offense was replaced by what the offender 
has done. Status offenses such as sexual immorality 
and truancy no longer exist; they are now seen as being 
the proper subject for the child welfare system and not 
the juvenile justice system where criminal law pro- 
ceedings and objectives are paramount. 


Although the YOA does not abandon the examina- 
tion of who the offender is, it calls for such examination 
with the fundamental concept of due process rights in 
mind. From the initial contact with police authorities 
to the periods before, during, and after court appear- 
ances, the YOA formally declares that young persons 
have special needs because of their stage of develop- 
ment, and while society has a concomitant right to be 
protected from the criminal conduct of youth, young 
persons’ needs must be balanced with the interests of 
society. 

Simply stated, the YOA attempts to balance these 
two conflicting goals in every step of the process, 
commencing with the arrest and continuing through 
the judicial system. All decisions ranging from taking 
no measures at all, to granting an absolute discharge, 
fines, restitution, community service, medical or psy- 
chological treatment, probation, and open or secure 
custody, are made with the objectives of meeting the 
needs of the offender and the interests of society. 

Often because certain dispositions are viewed as 
inadequate, both the JDA and the YOA allow for the 
transfer of young offenders to adult court in excep- 
tional cases, i.e., murder or attempted murder. Under 
the JDA, transfers involved a demonstration that “the 
good of the child and the interest of the community 
demand it.” The standard under the YOA is whether 
the court is “of the opinion that, in the interest of 
society and having regard to the needs of the young 
person, the young person should be proceeded against 
in ordinary court. ...” 

The “good of the child” would appear to have enjoyed 
at least some degree of prominence in the legal and 
social climate of the “offender orientated” delinquency 
legislation. While the new Act originally provided for 
the interests of society, and for the needs of the young 
person, judicial pronouncements have not always been 
unanimous regarding the relative weight of these two 
factors. When these two objectives clash and cannot be 
reconciled, protection of the public is supposed to be 
paramount. 

The author faults the YOA for not devising a mecha- 
nism whereby the transfer of young offenders occurs 
only after a finding of guilt. He believes that a hearing 
at such point would be more meaningful in terms of 
addressing the appropriateness of a sentence under 
the adult system compared to one under the youth 
systen. 

He concludes by suggesting that whatever inade- 
quacies there are in the youth court system, they must 
be examined. Health, education, and protection serv- 
ices must become more effective in the prevention and 
early identification of marginalized and problem chil- 
dren before these children become the subjects of the 
criminal justice system. 


Young African-American Males 
Need Nurturing 


Nurturing Young Black Males: Challenges to Agen- 
cies, Programs, and Social Policy. Edited by Ronald B. 
Quincy. Washington, DC: The Urban Institute Press, 
1994. Pp. 243. $19.95. 


At a time when more than one out of every four 
young African-American men in America are involved 
in the criminal justice system, when more are behind 
bars than enrolled in college (in 1992, 583,000 com- 
pared to 537,000), and when their incarceration rate 
of 3,822 per 100,000 population far exceeds that of 
white males in America or black males in South Africa 
(851 per 100,000 population (Americans Behind Bars: 
The International Use of Incarceration, 1992-1993, 
The Sentencing Project, 1994), it is particularly re- 
freshing to read a book that focuses on how to prevent 
those figures from becoming even more entrenched. 

Nurturing Young Blacks Males describes programs 
aimed at providing at-risk young black males with 
nurturing opportunities. Historically, young females 
have been the targets of public policies involving de- 
velopment of life skills. Young males, especially black 
males, have been largely ignored until they become 
subjects of criminal justice policies. This book is in- 
tended to remedy the gender bias concerning research 
and policy related to at-risk adolescents. Young African- 
American males are in crisis, says the book’s editor in 
the introductory chapter. Crisis indicators include a 
high instance of poverty, school failure, dysfunctional 
families, substance abuse, suicide, and criminal be- 
havior. To address the crisis, it is important to focus on 
the younger adolescents, those 10 to 15 years of age, 
“because prevention is a cost-effective way to secure 
healthy development for all children and early adoles- 
cence is a neglected intervention point, especially for 
black males” (p. 22). 

The book is divided into three parts: assessment of 
needs, responses to those needs, and policy-related 
barriers and opportunities. In part one, the author of 
the second chapter identifies the policy strategies for 
nurturing the development of adolescent black males, 
which include educational empowerment, career 
preparation, and personal social growth. In chapter 3 
the authors offer youth development as an alternative 
to the conventional problem-reduction or deterrence 
approach, which is based on negative assumptions 
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about youth. Instead of directing youth away from 
unemployment, delinquency, and substance abuse, the 
focus of the youth development approach is on promot- 
ing youth development by building up skills, attitudes, 
abilities, and behavior through caring. Effective com- 
munity youth programs offer services that address 
caring, identified as consisting of four aspects: caring 
as nurturing, caring as healing and treatment, caring 
as empowerment, and caring as development. 

In the second part publicly and privately funded 
community youth services are assessed. The first pa- 
per analyzes 23 programs in six cities. The programs 
were locally initiated, small, and primarily aimed at 
youth from low-income, single-parent households. 
While each program may have a specific focus such as 
pregnancy, dropout, or drug abuse prevention, they 
were all found to successfully provide general sociali- 
zation services. Through male role models and volun- 
teer mentors, the youth received a sense of affiliation 
and security. The programs also assisted the youth to 
develop skills, confidence, values, and feelings of self- 
worth to enable them to engage in productive activi- 
ties. 

The author of the next chapter espouses the incor- 
poration of the Afrocentric model into social programs 
for African-American youth. The author contends that 
“Afrocentric-based programs allow social agencies to 
use a culture-based model that is effective in trans- 
forming troubled African-American youths into pro- 
ductive citizens, because it gives them a foundation on 
which to grow and develop as principled, disciplined, 
strong, confident, compassionate, and responsible in- 
dividuals” (p. 113). The Louis Armstrong Manhood 
Development Program in New Orleans uses an Afro- 
centric approach, whereby the youth must learn 
among other things the “seven Rs” of the African value 
system—religion, respect, responsibility, restraint, 
reciprocity, rhythm, and redemption. 

The third paper analyzes traditional youth services 
systems, including national youth agencies (Boy 
Scouts of America, Big Brothers/Sisters of America, 
Boys and Girls Clubs of America), religious youth 
group sports organizations, and municipal parks and 
recreation departments, and their work with young 
black males. The author concludes that there are gaps 
between the real and ideal; specifically, while these 
traditional youth services agencies do reach large 
numbers of young black males, “they are somewhat 
underserved in comparison to whites and to the overall 
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population, and... much of this participation is often 
in activities that are of modest intensity” (p. 129). 

In the final part of the book, the authors discuss social 
policy and funding issues related to youth. According to 
one author, the “United States has no national youth 
policy per se” (p. 165). To remedy this deficiency, he 
suggests that a Consolidated National Youth Develop- 
ment Block Grant Act be enacted that would earmark 
funds for African-American youths in four areas: early 
adolescence prevention programs, to be operated by 
community and volunteer organizations, job training 
programs, professional training programs, and expan- 
sion of community-based initiatives. Another author 
found that given the nature of Federal funding, which is 
problem-oriented rather than general youth develop- 
ment focused, funding for programs targeted at young 
black males are meager. Private funding is typically 
directed at large nationally affiliated organizations 
aimed at the middle-class rather than local community 
youth development programs for low-income youth. To 
improve the funding of youth development programs, 
the author proposes the following fund raising strategy: 
enhance the flow of information between program direc- 
tors and funders; use community foundations as inter- 
mediaries between programs and funders; target local 
corporations as potential funders; develop more national 
networks; and provide stable and flexible grant mecha- 
nisms (pp. 221-226). 

“We cannot afford to wait,” concludes the book’s 
editor. Instead of waiting for legislation that will es- 
tablish a national policy regarding youth development 
and provide comprehensive funding for such pro- 
grams, the authors suggest that a proactive approach 
be taken to overcome the barriers—knowledge, fund- 
ing, and policy— facing youth development programs. 
Policymakers, potential funders, and practitioners 
should be made aware of the need for and the perform- 
ance of youth development programs. Efforts such as 
this book as well as continued research and evalu- 
ations of youth development programs must be under- 
taken. Funding should be sought not only from 
national agencies but from private philanthropic or- 
ganizations. As far as policy is concerned, a major shift 
in orientation is suggested. The current policy con- 
cerning young black males must be changed from one 
focusing on criminal justice issues to youth develop- 
ment. 


Washington, DC JOLANTA JUSZKIEWICZ 


The Connection Between Gender 
and Crime 


Masculinities and Crime: Critique and Reconceptu- 
alization of Theory. By James W. Messerschmidt. Lan- 
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ham, MD: Rowman and Littlefield Publishers, 1993. 
Pp. 336. $55 (hard); $21.95 (soft). 


Masculinities and Crime probes the question of why 
and how criminal behavior is committed predomi- 
nantly by men and boys. Rather than approaching the 
gender discrepancy in crime production through the 
usual gender role perspective, which focuses on under- 
production by women and girls, Messerschmidt sets 
out to explain it in terms of overproduction by men and 
boys as a vehicle to the construction of masculinities. 
Masculinity (in all of its manifestations) is readily 
constructed from criminal behavior because the two 
are rooted in a common ideology—hegemony. Men and 
boys commit crime, in forms made accessible to them 
by their particular position in social structures—age, 
race and social class—, as part of a behavior complex 
designed to differentiat« themselves from women and 
girls, as part of a more comprehensive effort to define 
themselves as male. Men and boys of social categories 
representing limited access to power and resources 
(lower classes and minorities) have less access to legal 
means of masculinity construction and, therefore, 
more commonly resort to illegal paths. 

Messerschmidt constructs his theory of gendered 
crime in the context of a comprehensive critique of 
traditional criminological theory, sex-role theory, and 
feminist theory. A third of the book is devoted to their 
critical analysis in preparation for chapter 4, “Boys 
Will Be Boys’ Differently,” chapter 5, “Varieties of Real 
Men,” and Chapter 6, “The State and Gender Politics.” 

Messerschmidt’s work rates as superb on every di- 
mension of scholarship. Complex arguments relating 
to gender, crime, and the human condition in general 
are crystal clear, generously embellished with restate- 
ments and summaries. The passions of his profeminist 
ideology are apparent at every turn. Arguably the most 
progressive of contemporary criminological theorists, 
Messerschmidt surpasses the continuous reshaping 
and rehashing of old theories to produce a refreshing 
reconceptualization of the connection between gender, 
class, ethnicity, and crime that rings true. A classic in 
the making. 


Bowling Green, Kentucky , ANN GOETTING 


Defining Organized Crime 


Criminal Organizations: Vice, Racketeering, and 
Politics in an American City. By Gary W. Potter. Pros- 
pect Heights, 1; Waveland Press, 1994. Pp. 211. 


Traditional organized crime groups have long en- 
joyed a unique position in American society in that 
many of the prominent organized crime figures of this 
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century have been elevated to levels of notoriety usu- 
ally reserved for individuals who have achieved their 
success through legitimate means. From Capone to 
Gotti, newspapers and movies have glamorized the 
activities of these men and their organizations, all the 
while failing to acknowledge the systematic fashion 
in which organized crime engulfs innocent victims 
and drains the economies of cities across the Nation 
by infiltrating the activities of both the public and 
private sectors. The efficiency with which these or- 
ganizations operate is evidenced by the fact that de- 
spite the massive resources law enforcement has 
dedicated to eliminating these groups, they continue 
to thrive. 

This author approaches what he terms the “busi- 
ness-as-usual” activities of organized crime, and the 
inability of law enforcement to stem these activities, 
by hypothesizing that society has been utilizing an 
erroneous model of organized crime groups. Potter 
terms what he feels is the traditional model of organ- 
ized crime as the “alien conspiracy theory.” This 
model is based on the proposition that organized 
crime was the product of the wave of Italian immi- 
grants to the United States in the late 19th and early 
20th centuries. These immigrants belonged to crimi- 
nal societies in their homeland and simply moved 
their base of operations to a new location, establishing 
the foundation for criminal organizations which are 
still active. Potter believes the driving force behind 
this model has been law enforcement but also feels 
that politicians, the media, and other institutions 
have advanced this theory. Potter describes this the- 
ory as being based on four assertions, including the 
corporate-like structure of the organizations, the de- 
sire to expand in size and monopolize criminal enter- 
prises, the homogeneous makeup of the 
organizations, and the systematic corruption of public 
officials by organization members. Potter also indi- 
cates that as traditional Mafia families have declined, 
law enforcement authorities have broadened this 
definition by including groups of other racial, ethnic, 
or cultural backgrounds but have not diverged from 
the propositions which define the structure of these 
organizations. 


Potter discredits this theory by citing studies which 
downplay the importance of each of these assertions. 
He puts forth the notion that the appropriate method 
for studying criminal organizations is to analyze the 
processes, rather than the characteristics, of the 
groups. Potter believes that criminal organizations 
play an integral role in the functioning of society and 
describes five community functions which organized 
crime fills. By fulfilling these functions, which include 
production-distribution-consumption of services, so- 
cialization, social control, social participation, and 
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mutual support, organized crime ensures its success 
and longevity. 

Potter proposes a different model of organized 
crime by describing the activities of several organ- 
ized crime groups in a city of about 95,000 people in 
the United States. Potter designed his research in a 
different fashion than other studies, however, in 
that he examines several types of crime commonly 
associated with criminal organizations, rather than 
a singular criminal organization. This approach al- 
lows him to measure the role of multiple criminal 
organizations in a variety of settings, which he feels 
is necessary if one is going to accurately measure the 
complete role of organized crime in a particular 
community. 

Potter’s research revealed several conclusions about 
organized crime in this city. Crimes such as gambling, 
fencing, loansharking, prostitution, and narcotics traf- 
ficking were controlled not by a single organization but 
by several made up of various ethnic and racial back- 
grounds. Crime was distributed throughout the city, 
based on accessibility to investment and money laun- 
dering facilities, and aided by corrupt law enforcement 
and political figures. Potter is careful to point out that 
his research reveals a more symbiotic relationship 
between criminal organizations and public officials 
than that presented by the alien conspiracy theory. 
There was no indication of ethnic succession among 
organized crime groups; rather, as new groups devel- 
oped, they co-existed with the established groups. 
Finally, although there was some level of ethnic homo- 
geneity in certain groups, this was more a result of 
neighborhood makeup and social relationships among 
criminals, as opposed to some rule concerning strict 
ethnic and racial consistency. 

This volume provides an innovative look at the activi- 
ties of several criminal organizations in a moderately 
sized city, as it contains a considerable amount of infor- 
mation obtained from active members of criminal or- 
ganizations. The author establishes a strong foundation 
for future research in the development of a modern 
model of organized crime. One area for continued re- 
search may be the adaptability of this model in a larger, 
more diversified city. The applicability of the author’s 
model to some of the more technologically advanced 
crimes perpetuated by criminal organizations would also 
be interesting. Large-scale credit frauds, excise tax 
scams, and elaborate money laundering schemes are fast 
becoming the crimes of choice among criminal organiza- 
tions. With the advent of these types of crimes, it might 
become necessary for law enforcement to develop new 


models and strategies for combatting criminal organiza- 
tions. 


MICHAEL J. FITZPATRICK 


Newark, New Jersey 
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A Nonpunitive System of Crime 
Control 


Justice as Sanctuary: Toward a New System of 
Crime Control. By Herman Bianchi. Bloomington, IN: 
Indiana University Press, 1994. Pp. 199. $25. 


It is hardly an understatement to say that the book, 
Justice as Sanctuary, which advocates a nonpunitive 
system of crime control based on conflict resolution, 
was not the favored reading, bed-side or otherwise, of 
U.S. congressmen or the current administration. The 
newly passed crime law authorizes more law enforce- 
ment, more prisons, harsher sentences, and expanded 
use of the death penalty. Ironically, frustration with 
and alienation from the present criminal justice sys- 
tem inspired both the book and the crime law. While 
the provisions of the new crime law intend to change 
the type of punishment—harsher for certain offenses 
(those involving violence, weapons, and drugs), or 
certain offenders (three-time losers) and more lenient 
for others (first-timers and youthful offenders with 
drug abuse problems)—author Herman Bianchi es- 
pouses a new concept of law that does not rely on 
punishment. 

A nation that, with the exception of Russia, leads 
other Western and developing nations in its use of 
incarceration, with 1.3 million people held in prisons 
and jails in 1992-93 and a rate of incarceration of 519 
per 100,000 (Americans Behind Bars: The Interna- 
tional Use of Incarceration, 1992-1993, The Sentenc- 
ing Project, 1994), the United States does not appear 
to be receptive to this new system of crime control. 
Interestingly, the author is a retired professor of crimi- 
nology and former dean of a law school in Amsterdam, 
The Netherlands, a country with a rate of incarcera- 
tion of 49 per 100,000 or approximately 10 times lower 
than that of the United States. If, however, the re- 
cently negotiated agreement in Haiti to avert an 
armed invasion is any indication of the effectiveness 
of negotiation in the international arena, its applica- 
tion in the criminal justice system may not be so 
farfetched. 

The first two chapters are devoted to the discussion 
of law and justice. Justice is based on an ancient 
Hebrew (albeit strictly secular) model—the tsedeka 
model-—whose definition is “the incessant diligence to 
make people experience the genuine substantiation of 
confirmed truth, rights, and duties, and the eventual 
release from guilt, within a system of eunomic law” (p. 
48). More simply, the achievement of justice and the 
confirmation of truth can only be tested by “how events 
have turned out” (p. 23). Namely, if the answer is “no” 
to the following questions, then justice has not been 
achieved according to this model: Has the antidrug 


legislation reduced crime or has the death penalty 
deterred crime? The release aspect of the tsedeka 
model of justice concerns setting both victims and 
offenders free from the consequences of conflicts. (p. 
26). The author explains that violence to counter vio- 
lent acts or imprisonment of criminals only leads to 
repression and escalation of violence. Conflicts can 
only be resolved, according to this concept of justice, 
by giving the offender an opportunity to repair the 
injury and to rejoin the community. According to the 
author, concepts that underly the conventional crimi- 
nal justice system, such as retaliation, punishment, 
suffering, and guilt, represent faulty translations of 
ancient languages and documents. Reparation for in- 
jury rather than blood vengeance was the common 
practice among ancient Hebrews; the Latin fer retri- 
bution refers to imposition of duties or taxes, and only 
in medieval times did the word take on the meaning 
of infliction of harm on persons accused of criminal 
acts; and the Greek and Latin roots of the term pun- 
ishment refer to atonement and ratification of law and 
not penalty as the word is presently defined (pp. 31- 
33). 

The tsedeka model of justice requires rules, but, the 
author cautions, “rules are there for people; people are 
not there for rules. Rules must be part of discussion, 
of deliberation, of dialogue. ... Rules should... remain 
...ameans for mutual understanding in the regula- 
tion of conflicts” (p. 28). In chapter 2 these rules, which 
the author refers to as eunomic (as opposed to anomic), 
are elaborated. The characteristics of a eunomic sys- 
tem of law are: communication to foster rather than 
disrupt social contact for criminal offenders; respon- 
sive rather than inquisitorial procedures that elicit 
responsibility from the offender; therapeutic means of 
resolving disputes that allow participation by the of- 
fender and the victim alike; a rational system of beliefs 
underlying dispute resolution; and liberation in the 
form of penitence and reparation by offenders rather 
than stigmatization by incarceration of offenders. 


The author tackles in chapter 3 the issue of which 
sociolegal theoretical model—consensus, dissensus, or 
assensus—is the most useful in understanding crime 
control. The presumption of the consensus model, 
upon which the modern criminal justice system is 
built, is the existence of “a basic agreement among the 
members of a society with regard to the interpretation 
of norms and values” (p. 72). According to the author, 
this engenders a society made up of an upper culture 
that dispenses justice (i.e., police, courts, prison ad- 
ministrators) and “creates punishable deviance by la- 
beling it as such” and numerous subcultures (pp. 
77-78). The dissensus model is not viable, contends the 
author, because it presumes that society is charac- 
terized by a constant struggle between the top and 
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bottom subcultures, where there is no agreement 
about the interpretation of norms and values, and 
crime control is based entirely on political views. On 
the other hand, the assensus model, with its emphasis 
on interaction and adjustment in resolving disputes, 
will lead to justice. While “[t]here is no apology for 
crime or criminal . . . overpowering the offender does 
not result in justice” (p. 87). There must be a balance 
of power, according to the author, who gives as exam- 
ples of successful programs those in which prosecutors 
have offered or participated in victim-offender recon- 
ciliation programs (p. 97). 

In chapters 4 and 5 the author outlines how dispute 
resolution and the concept of sanctuary as an alterna- 
tive to incarceration can be implemented in the exist- 
ing criminal justice system. In this new system, the 
role of state organizations—police, public prosecutor, 
courts—would no longer hold a monopoly on crime 
control. Citizens would have the right to choose be- 
tween the conventional system of crime control, where 
these organizations play their traditional roles, and 
the assensus model under which they assume alterna- 
tive roles. The police would not only conduct investi- 
gations but also facilitate dispute settlement. The 
public prosecutor would act to restore the balance 
between disputing parties, and the courts would be 
used as a last resort when efforts at dispute resolution 
fail. The principles of the present criminal justice 
system, individuality, guilt, and punishment, would be 
replaced with “liability of disputants; the opportunity 
for plaintiffs and defendants to argue and negotiate in 
groups, among friends, relatives, and providers of 
solidarity; and the assurance that disputes will re- 
main open until a satisfactory outcome has been ac- 
complished and drawn up in a contract” (p. 125). 


As an alternative to the usual prosecution and pun- 
ishment of crime, the author offers the idea of asylum 
or sanctuary, which for centuries existed in many 
countries. If the victim and offender agree to resolve 
their conflict, the public prosecutor should desist from 
further action. The right of asylum derives from the 
Greek word meaning “no right of seizure,” whereby a 
person would be protected from arrest and prosecu- 
tion. A modern sanctuary as conceived by the author 
would resemble an embassy and be “a place of immu- 
nity and refuge where fugitives from prosecution, per- 
secution, or revenge by legal authorities or any other 
power can be secured against arrest or violence on 
condition that they contribute to negotiating a resolu- 
tion of their conflicts” (p. 149). Among those who would 
be able to seek asylum are illegal immigrants, those 
accused of criminal acts, victims of domestic abuse, 
runaways, and terrorists. Civil authorities would be 
aware of the sanctuaries and the persons who reside 
in them and would grant safe conduct to those seeking 
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refuge there. The sanctuaries would be governed by 
rules, which may include use of so-called alternative 
punishments such as restitution and community serv- 
ice. Anticipating objections to the idea of sanctuaries, 
the author asserts that they would not become a new 
kind of prison or ghetto or, obversely, a shelter for 
terrorists and criminals. 

By way of conclusion the author dismisses the argu- 
ment against his ideas as being utopian—“the ideas 
are based on sound legal principle: conflict resolution” 
(p. 170). Despite frustration with the present system, 
a fear exists that only a punitive system of crime 
control can be effective. This fear must be dispelled 
according to the author, who proposes that this be 
achieved through expansion of crime prevention ef- 
forts and education about conflict resolution, espe- 
cially of opinion leaders, the legal profession, and the 
media. 


Washington, DC JOLANTA JUSZKIEWICZ 


Sentencing Guidelines in Spanish 


Selecciones del Manual de Pautas de la Comision 
Federal de Sentencias. Edited by David Zapp. Pali- 
sades Park, NJ: Spanish Legal Publications, Inc., 
1994. Pp. 202. $20. 


In March 1993 Judge Jack B. Weinstein of the East- 
ern District of New York presided over a complex 
conspiracy prosecution involving 18 Spanish-speaking 
defendants who were charged with narcotics and 
money-laundering offenses. The experience moved 
him to state that “non-English speaking defendants 
facing our judicial system are unable to comprehend 
and meaningfully participate in the proceedings.” The 
judge’s comment spurred the translation into Spanish 
of selected portions of the U.S. Sentencing Commis- 
sion’s Guidelines Manual. Selecciones del Manual de 
Pautas de la Comision Federal de Sentencias is this 
translation. 

The Manual de Pautas (Guidelines Manual) is not a 
complete Guidelines Manual in Spanish, but it meets 
the editor’s goal of providing Spanish-speaking defen- 
dants with some relief from having to rely on legal 
materials written exclusively in English. The editor, 
David Zapp, a defense attorney of Panamanian origin, 
is fluent in Spanish and specializes in drug trafficking 
cases. 

The manual includes 8 of the 20 parts of chapter 2 
of the guidelines that deal primarily with drugs, 
money laundering, and immigration violations. Trans- 
lations of the Controlled Substances Act, Title 21 
U.S.C. §8§ 841, 843, 846, and Money Laundering, Title 
18 U.S.C. §§ 1956, 1957, are also part of the manual. 


Other parts of the manual deal with Relevant Conduct 
and Adjustments for Role in the Offense, Obstruction 
of Justice, Acceptance of Responsibility, Criminal His- 
tory, and chapter 5 applications including departures. 
Eastern District of New York Deputy Chief U.S. Pro- 
bation Officer Tony Garoppolo provides a “how to” 
section for defense attorneys on making the best use 
of the manual. 

A federally certified Spanish translator did the 
translating. Translations by certified interpreters are 
usually written in a style that can best be described as 
formal or educated. Such literary language often is 
quite different from the vernacular spoken by many 
Hispanics. Many defendants arrested along the 
Texas/Mexico border, for instance, are Spanish domi- 
nant and poorly educated. Many of them probably 
would have some difficulty comprehending the trans- 
lated material. 

The translation is accurate, if not quite up to date. 
Some of the chapter 2 guidelines (2J1.8, 2L2.3, 2L2.4, 
and 281.4) included in the translation were deleted by 
the Sentencing Commission effective November 1, 
1993, and incorporated into other guidelines. It may 
be that they were deleted while the manual was being 
produced. The same is true of the cross-reference at 
2A4.2—it is included in the translation but has been 
deleted by the Sentencing Commission. 

According to the Sentencing Commission’s 1993 an- 
nual report, Mexico, with 46.8 percent, led as the 
country of citizenship for non-U:S. citizens sentenced 
in U.S. district courts. (Of the total 42,107 cases, 1,285 
were excluded due to missing information regarding 
citizenship or country of origin.) The report also indi- 
cated that approximately 65.5 percent of the 8,920 
non-U.S. citizen defendants came from a country of 
origin where Spanish is the dominant language. These 
statistics point to a need for Spanish translations of 
legal publications. However, translations will only be 
useful for some defendants. Those who speak Spanish 
but do not read and understand it will not find a 
publication such as the Manual de Pautas of much use. 

Moreover, the usefulness of the manual depends on 
having a translated copy of the presentence report. 
The Eastern District of New York, under the direction 
of Chief U.S. Probation Officer Stephen J. Rackmill, 
has assisted in the development of software for a 
WordPerfect program that translates presentence re- 
ports into Spanish. This sort of tool used in conjunction 
with the Manual de Pautas could be quite useful. 

The need for translations such as the Manual de 
Pautas varies from district to district. According to the 
Sentencing Commission’s 1993 annual report, the dis- 
tricts with significant percentages of Hispanic offend- 
ers (more than 30 percent) are New York Eastern (34.8 
percent), California Central (36.8 percent), New York 
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Southern (39.1 percent), Rhode Island (39.7 percent), 
Florida Southern (47 percent), Washington Eastern 
(55.2 percent), Texas Western (60.2 percent), New 
Mexico (61.5 percent), Arizona (63.8 percent), Califor- 
nia Southern (64.8 percent), Texas Southern (75.4 
percent), and Puerto Rico (91.8 percent). 

Although many offenders who are listed as Hispanic 
are fluent in English, there are many Hispanic offend- 
ers who could benefit from translated legal publica- 
tions. Although the usefulness of the Manual de 
Pautas may be limited for some defendants, it is the 
best information of this kind currently available. 

Laredo, Texas REYNALDO L. ADAME 
A Global View of Noncustodial 

Sanctions 


Alternatives to Imprisonment in Comparative Per- 
spective. Edited by Ugljesa Zvekic. Chicago, IL: Nelson- 
Hall, 1994. Pp. 464. $49.95. 


Alternatives to Imprisonment in Comparative Per- 
spective, edited by Ugljesa Zvekic, research coordina- 
tor of the United Nations Interregional Crime and 
Justice Research Institute and scientific coordinator 
for the Research Workshop on Alternatives to Impris- 
onment, provides an interesting but uneven overview 
of noncustodial sanctions employed or developing in a 
number of countries. 

In the introductory chapter the editor and Matti 
Joutsen, director of the Helsinki Institute for Crime 
Prevention and Control, offer a comprehensive discus- 
sion of the utility of noncustedial sanctions, in which 
they identify the strengths and weaknesses of a vari- 
ety of sentencing alternatives from different perspec- 
tives. Also contained in this chapter are definitions 
which prove helpful when reading other sections of the 
text. Following the introduction are 16 chapters 
grouped by geographical regions of the world. 

The first section of the book deals with Africa, and 
two chapters are devoted to this continent. Elufemi 
Odekunle, director of the United Nations African In- 
stitute for the Prevention of Crime and the Treatment 
of Offenders, contributes the first of these two chap- 
ters, in which he provides a description of the criminal 
justice systems found in this region and offers sugges- 
tions on how they may be improved through the ex- 
panded use of sentencing alternatives. The second 
chapter on the African region is written by Adedokun 
Adeyemi, professor of criminology and public law at 
the University of Lagos, who discusses personal repa- 
ration, primarily in the form of compensation, as an 
alternative sanction in Nigeria and Gambia. Of inter- 
est is his observation that it is difficult to evaluate 
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correctional programs in the region due to woefully 
inadequate criminal justice information systems. 

Arab countries are the focus of the book’s second 
section. The first chapter, authored by Ridha 
Mezghaniy, professor of criminal law at the University 
of Tunis, presents in detail the findings of a survey on 
sentencing alternatives conducted by the Arab Secu- 
rity Studies and Training Center. According to this 
survey, while imprisonment, capital punishment, and 
fines are the three major forms of punishment em- 
ployed in this region, other sanctions are finding ac- 
ceptance. Cited as examples are: deprivation of rights; 
removal of professional status; dismissal from public 
office; closing of public stores; probation; confiscation; 
deportation; and, exposure to public shame. Also con- 
tained in this chapter are arguments for the expanded 
use of noncustodial sentences. The second chapter, 
contributed by Mohamed Faleh Al-Sagheer, professor 
at the Imam Mohammed Ibn Saud Islamic University 
at Riyadh, focuses on the Kingdom of Saudi Arabia’s 
use of diyya, a blend of compensation to victims and 
punishment. 

One of the more comprehensive chapters in the text 
is presented by nine faculty members of the United 
Nations Asia and Far East Institute, which provides 
an overview of the alternatives to imprisonment in 
Asia and the Pacific region. The criminal justice sys- 
tems of 12 countries in this region are thoroughly 
examined. The second chapter on this region, the work 
of Masakazu Nishikawa, also a member of the faculty 
at the United Nations Asia and Far East Institute, has 
as its focus the adult probation system in Japan. 

The text’s next section, consisting of two chapters, is 
devoted to Australia. Dennis Challinger, assistant di- 
rector of the Australian Institute of Criminology, offers 
a description of the criminal justice systems in Austra- 
lia and New Zealand. The chapter which follows, also 
written by Challinger, provides a review of home de- 
tention as a sentencing alternative in the Northern 
Territory of Australia. 

Attention is directed to European countries in the 
penultimate section of the book. The first chapter, 
authored by Joutsen and Norman Bishop, a scientific 
consultant at the Helsinki Institute for Crime Preven- 
tion and Control, provides a very brief overview of 
noncustodial sanctions employed in Europe. This 
chapter is not all that informative and leaves the 
reader wanting. The history of the “Work in Liberty” 
initiative in Hungary, a form of community service, is 
critically examined in the next chapter, the effort of 
Karoly Bard, professor of criminal law at the Eotous 
University in Budapest. This chapter, which is par- 
ticularly rewarding, describes the imposition of penal 
sanctions on persons identified as a danger to the 
public because of “work-shyness.” The final chapter on 
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Europe is offered by Peter Tak, professor of law at the 
Catholic University of Nijmegen, and focuses on com- 
munity service in The Netherlands. 

The book’s final section, comprised of five chapters, 
deals with criminal justice systems found in North 
America, Latin America, and the Caribbean. The first 
chapter—probably the most comprehensive in the sec- 
tion—describes in detail the use of intermediate sanc- 
tions in Canada; it is the work of the Sentencing Team 
of the Canadian Department of Justice. It is followed 
by two chapters written by Annesley K. Schmidt, a 
community programs specialist with the Federal Bu- 
reau of Prisons. The first of her offerings provides the 
reader with a brief overview of intermediate sanctions 
in the United States. Her second effort, while compre- 
hensive, discusses electronic monitoring, a supervi- 
sion tool. “Alternatives to Imprisonment in Latin 
America and the Caribbean,” prepared by persons 
associated with the United Nations Latin American 
Institute for Crime Prevention and the Treatment of 
Offenders, presents a fairly detailed status report on 
corrections in that region. The final chapter, also the 
work of the United Nations Latin American Institute 
for Crime Prevention and the Treatment of Offenders, 
reports the results of research on personal recogni- 
zance release in Costa Rica. Considering the size and 
diversity of this region of the world, this section of the 
book is less than adequate. 

Based on the material contained in this volume, 
Zvekic and Joutsen draw a number of conclusions: 


e There is an interest throughout the world in in- 
creasing the use of noncustodial sanctions, despite 
a reluctance to move from a punitive criminal 
justice system; 


« Despite the increased theoretical interest in non- 
custodial sanctions, a gap, attributed to well- 
established attitudes, remains between policy and 
practice; 


e There is seen in many jurisdictions a clear devel- 
opment toward the diversification of noncustodial 
sanctions; 


e In some countries the employment of a continuum 
of sanctions has been embraced; 


e The use of noncustodial sanctions has been pro- 
moted through the development of measures that 
provide for sentencing guidelines, both mandatory 
and advisory; 


e There is an increased interest in establishing na- 
tional and international standards, with an em- 
phasis on legal safeguards; and 


e Statistical data and research on the effectiveness 
of noncustodial sanctions are clearly lacking. 


While weak in its treatment of criminal justice prac- 
tices in a number of regions of the world, this book has 
merit and would be of interest to academicians, re- 
searchers, and persons engaged in the development of 
correctional policy. 


Huntsville, Texas DAN RICHARD BETO 


Reports Received 


Boot Camps for Adult and Juvenile Offenders: Over- 
view and Update. National Institute of Justice, Office 
of Justice Programs, U.S. Department of Justice, 
Washington, DC, October 1994. Pp. 67. The report 
provides an overview of the latest available informa- 
tion about boot camp programs in the United States 
and describes research and development activities 
that are currently under way. 


Justice and Treatment Innovation: The Drug Court 
Movement. National Institute of Justice, Office of Jus- 
tice Programs, U.S. Department of Justice, Washing- 
ton, DC, October 1994. Pp. 38. The publication is the 
working paper of the First National Drug Court Con- 
ference, which was held in December 1993. It provides 
an overview of the conference, reporting on the origin 
of treatment drug courts; the core elements of treat- 
ment drug courts; implementation issues; research 
and evaluation; and the “next steps” for drug courts. 


Profile of Inmates in the United States and in Eng- 
land and Wales, 1991. Bureau of Justice Statistics, 
Office of Justice Programs, U.S. Department of Jus- 
tice, Washington, DC, October 1994. Pp. 23. The pub- 
lication offers an international comparison of persons 
held in prisons and jails. The report, which is based on 
data from surveys of the incarcerated populations, 
addresses offenses, criminal history, and sentence 
length and compares the incarcerated and general 
adult populations of the United States and of England 
and Wales. 


Responding to Probation and Parole Violations. Na- 
tional Institute of Justice, Office of Justice Programs, 
U.S. Department of Justice, Washington, DC, July 
1994. Pp. 50. The study reports on a growing practice 
in American corrections: developing policies that guide 
discretionary responses to probation and parole viola- 
tions. It discusses reasons for the increasing numbers 
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of violators and absconders, trends in responding to 
violations, and responses to absconders. 


Sourcebook of Criminal Justice Statistics—1993. 
Bureau of Justice Statistics, Office of Justice Pro- 
grams, U.S. Department of Justice, Washington, DC, 
1994. Pp. 785. The 21st annual Sourcebook brings 
together in a single volume nationwide data of interest 
to the criminal justice community. The book has six 
sections: characteristics of criminal justice systems, 
public attitudes toward crime and criminal justice- 
related topics, nature and distribution of known of- 
fenses, characteristics and distribution of persons 
arrested, judicial processing of defendants, and per- 
sons under correctional supervision. 


State Drug Resources: 1994 National Directory. Bu- 
reau of Justice Statistics, Office of Justice Programs, 
U.S. Department of Justice, Washington, DC, Septem- 
ber 1994. Pp. 142. The publication is a comprehensive 
guide to state agencies that address drug abuse con- 
cerns. Organized by state, the directory provides 
agency names, addresses, and telephone numbers. 
Also included are listings of Federal agencies that 
people frequently ask for information, as well as sev- 
eral quick references to state agencies by area of 
specialty. 


Bocks Received 


Busting the Mob: United States v. Cosa Nostra. By 
James B. Jacobs with Christopher Panarella and Jay 
Worthington. New York: New York University Press, 
1994. Pp. 276. $29.95. 


Comparative Criminal Justice Systems: A Topical 
Approach. By Philip L. Reichel. Englewood Cliffs, NJ: 
Prentice Hall, 1994. Pp. 438. 


Correctional Management: Functions, Skills and 
Systems. By James Houston. Chicago, IL: Nelson-Hall 
Publishers, 1995. Pp. 336. $36.95. 


Effective Prison Leadership. By Kevin N. Wright. 
Binghamton, NY: William Neil Publishing, 1994. Pp. 
204. $28.95. 


No Safe Haven: Male Violence Against Women at 
Home, at Work, and in the Community. By Mary P. 
Koss et al. Washington, DC: American Psychological 
Association, 1994. Pp. 344. 


The Senate confirmed U.S. District Judge Rich- 
ard P. Conaboy of the Middle District of Pennsylva- 
nia as the new chair of the U.S. Sentencing 
Commission. Appointed a judge by President Carter 
in 1979, he became chief judge in 1989 and took senior 
status in 1992. Judge Conaboy chaired the Pennsylva- 
nia Commission on Sentencing from 1977 to 1980. He 
also served as chairman of the Pennsylvania Joint 
Council on Criminal Justice, chairman of the Pennsy]l- 
vania Conference of State Trial Judges, and vice chair- 
man of the Pennsylvania Governor’s Justice 
Commission. For 17 years preceding his nomination 
to the U.S. district court, Judge Conaboy served as 
judge on the Lackawanna County Court of Common 
Pleas, serving for the final year as presiding judge. 


The Federal Bureau of Investigation reports 
that the number of Index Crime offenses reported to 
law enforcement agencies throughout the United 
States decreased 3 percent during the first 6 months 
of 1994 when compared to the same period of 1993. 
The violent crimes of murder, forcible rape, robbery, 
and aggravated assault decreased 4 percent, while the 
property crimes of burglary, larceny-theft, and motor 
vehicle theft decreased 3 percent. 


The Nation’s prison population exceeded 1 million 
for the first time in history, according to a press release 
issued on October 27, 1994, by the U.S. Department 
of Justice. At the end of June, 1,012,851 men and 
women were incarcerated in state and Federai pris- 
ons. State prisons held 919,143 inmates and Federal 
prisons held 93,708 inmates. California (124,813) and 
Texas (100,136) together accounted for more than one 
in five inmates in the country. The prison population 
grew by almost 40,000 inmates during the first half of 
1994, the equivalent of more than 1,500 a week—or 
three additional 500-bed prisons. 


According to a recent study by the U.S. Department 
of Justice’s Bureau of Justice Statistics (BJS), most 
Federal prisoners are drug offenders, but almost half 
of state prisoners are serving time for violent crimes. 
Offenders in Federal prisons are almost three times 
as likely as state prisoners to be incarcerated for a 
drug offense. About 58 percent of Federal prisoners are 
being held for drug law violations—more than 42 
percent for drug trafficking and about 15 percent for 
other types of drug crimes. Among state inmates, 
approximately 21 percent are confined for drug of- 
fenses—about 13 percent for drug trafficking and 8 
percent for other drug offenses. The data are from 


Vol. 58, No. 4 


It Has Come to Our Attention 


interviews with representative samples of 13,986 state 
prisoners and 6,572 sentenced Federal prisoners (from the 
BJS study, “Comparing Federal and State Prison Inmates, 
1991,” September 1994). 


Jeremy Travis has been appointed director of the 
National Institute of Justice (NIJ), and Jan M. Chaiken 
has been appointed director of the Bureau of Justice 
Statistics (BJS). Before becoming NIJ director, Travis 
served as deputy commissioner for legal matters of the 
New York City Police Department and as adjunct associate 
professor at New York Law School. Chaiken is a widely 
published researcher in operations and criminal justice 
research and was principal scientist at Abt Associates, 
Inc., in Cambridge, Massachusetts, before his BJS ap- 
pointment. 


The American Bar Association’s second annual State 
of Criminal Justice report indicates, among other things, 
that crime as a whole is not increasing, but guns are more 
frequently involved in crimes, juveniles are at greater risk 
of becoming victims of violence, and minorities continue 
to be over-represented both as victims and offenders. E. 
Michael McCann, chair of ABA’s Criminal Justice Section, 
said that while the number of crimes committed has 
leveled off since last year’s report, the changing composi- 
tion of the crime rate is placing unprecedented demands 
on the criminal justice system. According to the report, 
arrests are increasing for violent and drug crimes. 
McCann pointed out that because these are more likely 
than other arrests to result in trial and incarceration, the 
system is on an even faster track toward collapse than ever 
before. The annual report examines statistics, emerging 
trends, and problems in an attempt to draw a picture of 


_ the “health” of the system, McCann said. 


USS. District Judge Rya W. Zobel of the District 
of Massachusetts has been named director of the Fed- 
eral Judicial Center. Judge Zobel was appointed a 
district judge in 1979. She graduated with honors from 
Radcliffe College in 1953 and then from the Harvard 
Law School. She entered private law practice after 
serving as a law clerk to Judge George C. Sweeney in 
Boston, becoming a partner in the firm of Goodwin, 
Proctor, & Hoar. In 1994 Judge Zobel completed a 
4-year term as chair of the Judicial Conference’s Com- 
mittee on Automation and Technology. She also had 
been a member of the Conference’s Committee on the 
Operation of the Jury System and its Committee on 
Judicial Improvements. She chaired the American Bar 
Association’s National Conference of Federal Trial 
Judges in 1991-92. 
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